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“The New Federalist” 


ITH the im 
this country 


more intelligent 


nense increase of the electorate in 
comes an imperative need for a 
understanding of American 


principles of government, if the lessons of experience 
| dangers and disasters are to be 


the Constitution and the plans and 


are to be heeded an 
avoided. The idea 
principles it embodies must not be allowed to remain a 
vague abstraction to great numbers of our people, as 
it is at present. The Constitution must be revitalized, 
made a living thing, and consciously adopted by the 
heart and mind of our people today, just as it was over 
one hundred and thirty-three years ago. Its ideas must 
be made an individual possession and not simply a pale 
The younger generation and the millions of 
enfranchised women, who for the most part lack the 
political background which the men have, need this 
specific recurrence to first principles as an aid to ef- 
fective citizenship. Current political discussion un- 
fortunately fails to supply this need. 

In this task of helping to explain and sustain 
American institutions by promoting a clear under- 
standing of the reasons for them, the American Bar has 
an important part to play. Conscious of the need and 
the responsibility, the AmerIcAN Bar ASSOCIATION 
JourNAL has undertaken the program of printing a 
series of brief articles, beginning with the March issue, 
iples of government, under the title 
of “The New Federalist.” There is not a particle of 
political significance in the title chosen. The his- 
torical political significance definitely attached to the 
name “Federalist” came after the publication of that re- 
markable series of Federalist Papers, in which Ham- 
ilton and Madison and Jay engaged in the task of en- 
listing the support and reaching the mind and heart of 
people in behalf of the Constitution under which we 
have lived and prospered so long. Today we have 
reached a point where we, too, in our day and genera- 


tradition. 


on American princ 
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tion, seem called on to explain to the best of our ability 
the meaning of the Constitution, and to bring it home 
to the minds and hearts of the millions too much in- 
clined to take it as a matter of course, as something 
far remote from their lives and thoughts. Because of 
this parallelism, partial though it be, in the outstanding 
duty of yesterday and today the title “The New Fed- 
eralist” was selected. It is hoped in the series to make 
a contribution, distinctive and practical, on the part of 
the profession to the movement for a better citizen- 
ship. 

These articles will not be addressed to the legal 
profession, which will find the justification of such con- 
tributions in the character of the work done and the 
importance of the proposed public service, but to those 
who need the information. They will be clearly writ- 
ten, reasoned and not declamatory, adapted to the fair 
intelligence of both native and foreign-born citizens, 
and will make a special effort to counteract current 
misconceptions on fundamental points. It is believed 
that they will be reprinted in a great many of the 
serious and solid newspapers throughout the country 
which realize the possibilities of the plan, will be largely 
in demand in reprint form by civic and political clubs 
and patriotic organizations, will probably be referred to 
and recommended for reading by Federal judges in 
connection with naturalization proceedings, and will 
secure distribution in other ways not necessary to con- 
sider now. Later, they may be embodied in an inex- 
pensive book form suitable for more permanent use. 

The series will open in the March issue with an 
article on “The Constitution” by Hon. Francis E. 
Baker, Senior Judge of the United States Circuit Court 
of Appeals, Seventh Circuit, and an article on “Rep- 
resentative Government” by Hon. Frank O. Lowden, 
former Governor of Illinois. The titles of the articles 
of the entire series, with the names of contributors, so 
far as acceptances of the tasks have been received by 
the JouRNAL, are as follows: 





There is an apparent discrep 


The pages are either missing 


The filming is recorded as t 





screpancy at this point. 


ssing or the pagination is incorrect. 


as the book is found in the collections. 
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THE CONSTITUTION, by Hon. Francis E. 
Baker, Judge U. S. Circuit Court of Appeals. 

REPRESENTATIVE GOVERNMENT, by 
Hon. Frank O. Lowden, former Governor of Illinois. 

LAW AND PROGRESS, by Hon. Rousseau A. 

3urch, Associate Justice of the Kansas Supreme Court. 

THE INDIVIDUAL CITIZEN’S POWER 
AND RESPONSIBILITY, by Hon. Herbert S. Had- 
ley, former Governor of Missouri and Professor of 
Law at the University of Colorado. 

JUDICIAL POWER TO DECLARE LEGIS- 
LATION UNCONSTITUTIONAL, by Hon. John 
H. Clarke, former Associate Justice U. S. Supreme 
Court. 

PROPERTY RIGHTS UNDER THE CON- 
STITUTION, by Hon. James M. Beck, Solicitor Gen- 
eral of the United States. 

OUR INHERITANCE IN THE LAW, by Col. 
John H, Wigmore, Dean of the Law School of North- 
western University. 

JUSTICE ACCORDING TO LAW, by Maj. 
Edgar B. Tolman, Editor-in-Chief of the American 
Bar AssocIATION JOURNAL. 

NATIONAL STANDARDS, by Hon. Jacob M. 
Dickinson, former Secretary of War. 

Several other subjects are under consideration and 
will be definitely announced at an early date. 


New Associate Editor of the Journal 


R. EDGAR A. BANCROFT, of Chicago, has 

been chosen Associate Editor of the JourNAL 
to fill the vacancy caused by the recent death of Mr. 
John Lowell. Mr. Bancroft was born at Galesburg, 
Ill., November 20, 1857. He graduated from Knox 
College in 1878, and from Columbia Law School in 
1880. Knox College has since honored him with 
the degree of Master of Arts (1881) and Doctor of 
Laws (1912). He has been engaged in the practice 
of law in Chicago since 1892. 

He has been a member of the firm of Scott, Ban- 
croft and Stephens since 1904, now Scott, Bancroft, 
Martin & MacLeish. Prior to 1907 he was General 
Counsel for important railroad interests. After 
that date he became the General Counsel of the 
International Harvester Company, but during all 
this time his association with the firm above named 
Brought him into close touch with the problems of 
the general practice and he has frequently been con- 
nected with cases involving the public interest. 

Mr. Bancroft has recently withdrawn from his 
important connection with the International Har- 
vester Company in order that he may enjoy some 
of that relief from the constant pressure of heavy 
responsibility, to which a lawyer is entitled after 
thirty years of intense professional activity. 

The JourRNAL is to be congratulated on the fact 
that Mr. Bancroft is willing to give a portion of his 
leisure time and his wise counsel and advice to its 
editorial staff. 


Warning Against an Impostor 
HE members of our Association are warned 
against a person who, calling on our members, 
represents himself to be a relative of our Treasurer, 
Mr. Frederick E. Wadhams of Albany, and solicits 
small loans. He explains, with well simulated 
chagrin and annoyance, that he carelessly failed 





adequately to provide himself with funds to meet 
hjs traveling expenses. 

This man evidently not only knows that Mr. 
Wadhams has been a member and Treasurer of our 
Association for many years, but also knows the 
name of the bank with which Mr. Wadhams does 
business. 

In the !ast case reported, he gave a check on 
Mr. Wadham’s bank in Albany, signing it “G. W. 
Wadhams.” 

This individual is described as of beyond the 
middle age, of rather heavy build, of good appear 
ance, “with several front teeth missing.” He 
speaks of Mr. Wadhams in terms of affection and 
esteem and his plausible story finds ready credence. 

A few months ago he operated in Cincinnati, 
Ohio, and has recently been heard from in Mont- 
gomery, Alabama. 


Section and Committee Meetings 

HE Section of Patent, Copyright and Trade Mark 

Law of the American Bar Association will hold 
its mid-winter meeting at W ashington, D. C., Febru- 
ary 23, 1923, at 2:30 o’clock in the afternoon in the 
rooms of the American Patent Law Association, 
Washington Loan & Trust Building. A banquet will 
be given that evening by the American Patent Law 
Association, to which the members of the Patent 
Section of the American Bar Association, who are not 
members of the American Patent Law Association, 
are invited, upon the same terms as members of the 
Patent Law Association. 

The practice for several years past of the Com 
mittee on Commerce, Trade and Commercial Law of 
holding a public meeting at the Merchants’ Association 
Rooms at 233 Broadway, New York, will be contin- 
ued this year, the dates being Wednesday, Thursday 
and Friday, April 4th, 5th and 6th. The Committee 
invites suggestions as to topics for consideration from 
the members of the bar and from commercial interests 
as to the matters within its scope. 

Matters coming over from last year for further 
consideration by the Committee are Merchandise 
Marks Act, Codification of the Law of Common Car- 
riers, Interstate and Foreign Commerce, the subject 
of a general system of United States Commercial 
Courts along the lines of England’s Commercial 
Courts and the subject of uniformity of the law 
merchant in North and South America 


Index to Volume VIII 


E are sending out with this issue the index to 

Volume VIII. It is bound in the middle of this 
magazine, but can readily be detached without injury 
for binding with the volume to which it belongs 


WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—A. C. McClurg & Co., 218 So. Wabash Ave. 

Denver, Colo.—Herrick Book & Stationery Co, 934 
Fifteenth St. 

Los Angeles, Calif—Fowler xy 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

allas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif —Downt Downtown Office of The Re- 

corder, 77 Sutter St. 




















THE PROPOSED CANONS OF JUDICIAL ETHICS 





Draft of Work of Special Committee as Presented to Executive Body of American Bar Asso- 
ciation at Hot Springs, and Now Submitted to Profession for Suggestions before 
Special Committee Makes Final Report Previous to 
Next Annual Meeting 





E print in this issue the draft of the Proposed 

Canons of Judicial Ethics, submitted by the 

Special Committee which has the matter in 
charge to the Executive Committee of the American 
Bar Association. Publication at this stage is due to the 
desire of the Special Committee to invite and secure 
suggestions from the Association members, of which 
it may avail itself before making final revision and re- 
port to the Executive Committee before the Minne- 
apolis meeting. It is thus apparent, and should be 
constantly borne in mind, that the draft which follows 
is not final. It is submitted in accordance with a sug- 
gestion of the Special Committee to the Executive 
Committee, which suggestion the latter body unani- 
mously approved. All suggestions should be in the 
hands of Mr. Charles A. Boston, Acting Secretary of 
the Committee on Judicial Ethics of the American Bar 
Association, No. 24 Broad St., New York City, before 
April 1. Following is the text of the letter of trans- 
mittal to the Executive Committee and of the Ancient 
Precedents, Preamble and Proposed Canons: 


January 1, 1923. 


To THE EXECUTIVE COMMITTEE 


OF THE AMERICAN Bar ASSOCIATION 


The Committee on Judicial Ethics was appointed 
pursuant to a resolution of the Executive Committee 
at its meeting in January, 1922. 

As originally constituted the Committee consisted 
of William H. Taft, District of Columbia; Leslie C. 
Cornish, Maine; Robert von Moschzisker, Pennsyl- 
vania ; George Sutherland, Utah, and Charles A. Bos- 
ton, New York, three occupying judicial position, and 
two engaged in active practice as contemplated by the 
resolution. 

Upon the selection of Mr. Sutherland for judicial 
office, his position on the Committee was deemed va- 
cant, and Garret W. McEnerney of California, was 
designated in his stead. 

The Committee met in Washington, D. C., in May, 
and held meetings in New York City in November and 
December, 1922. 

It reports herewith canons of judicial ethics 
which it has drafted, with a preamble, and certain an- 
cient precedents. 

The Committee would remind the Executive Com- 
mittee that when the Canons of Legal Ethics were ap- 
proved by the Association, the course pursued, was 
to submit to the members of the Association, a draft 
of the canons, and invite their suggestions before the 
final draft and final report of the Committee. Subject 
to the action of the Executive Committee, we now, 
therefore submit that it may be deemed wise to cir- 
culate this draft among the members of the Associa- 
tion, by publication in the Journal, or in such other 
manner, if any, as the Executive Committee may de- 
termine, and invite their suggestions, to be addressed 


to this Committee, in care of the undersigned, before 
April 1, 1923, to the end that such suggestions may be 
duly considered, and that this Committee may make a 
final report to the Executive Committee in advance 
of the annual meeting of the Association in 1923, for 
such action thereon as the Executive Committee may 
determine. 
By order of the Committee on Judicial Ethics, 
Cuarces A. Boston, Acting Secretary, 
24 Broad Street, New York City. 


ANCIENT PRECEDENTS e 


“And I charged your judges at that time, saying 
Hear the causes between your brethren, and judge 
righteously between every man and his brother, and 
the stranger that is with him. 

“Ye shall not respect persons in judgment; but 
ye shall hear the small as well as the great; ye shall 
not be afraid of the face of man; for the judgment is 
God’s; and the cause that is too hard for you, bring 
it unto me, and I will hear it.”"—Deuteronomy, I, 
16-17. 

“Thou shalt not wrest judgment; thou shalt not 
respect persons, neither take a gift; for a gift doth 
blind the eyes of the wise, and pervert the words of 
the righteous.”—Deuteronomy, XV I, 19. 

“Judges ought to remember that their office is jus 
dicere not jus dore; to interpret law, and not to make 
law, or give law.”. . . 

“Judges ought to be more learned than witty; 
more reverend than plausible; and more advised than 
confident. Above all things, integrity is their portion 
and proper virtue.” .. . 

“Patience and gravity of hearing is an essential 
part of justice; and an over speaking judge is no well- 
tuned cymbal. It is no grace to a judge first to find 
that which he might have heard in due time from the 
bar, or to show quickness of conceit in cutting off evi- 
dence or counsel too short; or to prevent information 
by questions though pertinent.” . . . 

“The place of justice is a hallowed place; and 
therefore not only the bench, but the foot pace and 
precincts and purprise thereof ought to be preserved 
without scandal and corruption.” . . . —Bacon’s Essay 
“of Judicature.” 


PREAMBLE 


In addition to the Canons for Professional Con- 
duct of Lawyers which it has formulated and approved, 
the American Bar Association, mindful that declared 
ethical standards tend to become habits of life, deems 
it desirable to declare its views respecting those prin- 
ciples which should govern the cares practice of 
members of the judiciary in the administration of 
their office. The Association accordingly adopts the 
following Canons which it suggests as proper guides of 
conduct for judges, and as indicating what all con- 
cerned may reasonably expect from them. 
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1. Promises oF CANDIDATES 

A candidate for judicial position should not make 
or suffer others to make for him, promises of conduct 
in office which appeal to the cupidity or prejudice of 
the appointing or electing power; he should not an- 
nounce in advance his conclusions of law on disputed 
issues to secure class support, and he should do noth- 
ing while a candidate to create the impression that if 
chosen, he will administer his office with bias, parti- 
ality or improper, discrimination. 

2. RELATIONS OF THE JUDICIARY 

The assumption of the office of judge casts upon 
the incumbent duties in respect to his personal con- 
duct which concern his relation to the State and its 
inhabitants, the litigants before him, the principles of 
law, the practitioners of law in his court, and the 
witnesses, jurors and attendants who aid him in the 
administration of its functions. 

3. Tue Pustic INTEREST 

The Courts exist to promote justice; and thus to 
aid in securing the contentment and happiness of the 
people. Their administration should be speedy and 
careful. Every judge should at all times be alert in 
his rulings and in the conduct of the business of his 
court, so far as he can, to make it useful to litigants 
and to the community. He should avoid uncon- 
sciously- falling into the attitude of mind that the liti- 
gants are made for the courts instead of the courts 
for the litigants. 

4. CONSTITUTIONAL OBLIGATIONS 

It is the duty of all judges in the United States 
to support the Constitution of the United States and 
of the State whose laws they administer; in so doing 
they should fearlessly observe and apply constitutional 
limitations and guaranties. 

5. AVOIDANCE OF APPEARANCE OF IMPROPRIETY 

A judge’s official conduct should be free from the 
appearance of impropriety, and his personal behavior, 
not only upon the bench and in the performance of 
judicial duties, but also in his every day life, should 
be beyond reproach. 

6. Essentiat Conpuct 

He should be temperate, attentive, patient, im- 
partial, and, since he is to administer the law and 
apply it to the facts, he should be studious of the 
principles of the law and diligent in endeavoring to 
ascertain the facts. 

7. INDUSTRY , 

He should exhibit an industry and application 

commensurate with the duties imposed upon him. 
8. PROMPTNESS 

He should be prompt in disposing of all matters 
submitted to him, remembering that justice delayed is 
often justice denied. 

9. PUNCTUALITY 

He should be punctual in the performance of his 
judicial duties, recognizing that the time of litigants, 
jurors and attorneys is of value and that if the judge 
is unpunctual in his habits he sets a bad example to 
the bar and tends to create dissatisfaction with the 
administration of justice. 


10. Court ORGANIZATION 


He should organize his court with a view to the 
prompt and convenient dispatch of its business and 


he should not tolerate abuses and neglect by clerks, 
sheriffs and other assistants who are sometimes prone 
fo presume too much upon his good natured acqui- 
escence by reason of friendly association with him. 

11. CONSIDERATION FOR JURORS AND OTHERS 

He should be considerate of jurors, witnesses ano 
others in attendance upon his court. 

12. CouRTESy AND CIVILITY 

Judges should be courteous to counsel, especially 
to those who are young and inexperienced, and also 
to all others concerned in the administration of justice 
in their courts. 

They should also. require, and, so far as their 
power extends, enforce on the part of clerks, court 
officers and counsel civility and courtesy to witnesses 
litigants and others having business with the court. 


13. APPOINTEES OF THE JUDICIARY AND THEIR 
COMPENSATION 

Trustees, receivers, masters, referees, guardians 
and administrators appointed by a judge to aid in the 
administration of justice under his supervision should 
have the strictest probity and impartiality and should 
be selected with a view solely to their character and 
competency. Patronage of a judge is conferred be 
cause it is thought that it will be exercised by him 
for no personal or partisan advantage. A judge should 
not permit his appointments to be controlled by others 
than himself, and he should avoid the allowance of 
excessive compensation to the appointees. He should 
also avoid nepotism in his appointments. 

14. KinsHIP oR INFLUENCE OF PARTIES AND 
CouNSEL 

A judge should not, unless it is unavoidable, sit 
in litigation where a near relative is a party or of 
counsel ; and he should not suffer his conduct to create 
the impression that any person can unduly influence 
him or enjoy his favor, or that he is affected by the 
rank, position or influence of any party. 

15. INDEPENDENCE 

A judge should not be swayed by public clamor or 
considerations of personal popularity. 

16. INTERFERENCE IN ConpucT oF TRIAL 

While a judge may properly intervene in a trial of 
a case to promote expedition, and prevent unnecessary 
waste of time, or to clear up some obscurity, neverthe- 
less he should bear in mind that his ufdue interference, 
impatience, or participation in the examination of wit- 
nesses, or a severe attitude on his part toward wit- 
nesses, especially those who are excited or terrified by 
the unusual circumstances of a trial, may tend to pre- 
vent the proper presentation of the cause, or the 
ascertainment of the truth in respect thereto; and in a 
jury trial the frequency of interruption and interroga- 
tion of witnesses by the judge is too apt to create the 
impression upon the jury that the judge has made up 
his mind upon the facts or the merits of the contro- 
versy, and thus to invade the legitimate province of 
the jury, and to prevent its proper functioning by un- 
duly imposing the judge’s views of the facts upon the 
jury. This should be avoided. 

Conversation between the judge and counsel in 
Court is often necessary, but the judge should be studi- 
ous to avoid controversies which are apt to obscure 
the merits of the dispute between litigants and lead to 
its unjust disposition. In addressing counsel, litigants, 
or witnesses, he should avoid a controversial tone. 
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He should avoid interruptions of counsel in their 
arguments except to clarify his mind as to their posi- 
tions, and he should not be tempted to an unnecessary 
display of learning or a premature judgment. 

7. 

Judges should discourage ex parte hearings of ap- 
plications for injunctions and receiverships where the 
order may 


PARTE APPLICATIONS 


work detriment to absent parties; they 
should act upon ex parte applications only where the 
necessity for quick action is clearly shown; if this be 
demonstrated, then the judge should. endeavor to 
counteract the effect of the absence of opposing coun- 
sel by a scrupulous cross-examination and investigation 
as to the facts and the principles of law upon which the 
application is based, granting relief only when fully 
satisfied that the law permits it and the emergency 
demands it. The judge should remember that an in- 
junction is a limitation upon the freedom of action of 
defendants and should not be granted lightly or in- 
advisedly. One applying for such relief must sustain 
the burden of showing clearly its necessity and this 
burden is increased in the absence of the party whose 
freedom of action is to be restrained even though only 
temporarily. 
18. CONTINUANCES 

Delay in the administration of justice is a common 
cause of complaint; counsel are frequently responsible 
for this delay. Judges, without being arbitrary or forc- 
ing cases unreasonably or unjustly to trial when unpre- 
pared, to the detriment of parties, may well endeavor 
to hold counsel to a proper appreciation of their duties 
to the public interest, to their own clients, and to the 
adverse party and his counsel, so as to enforce due dili- 
gence in the dispatch of business before the court. 


19. JupricrAL OPINIONS 

In disposing of controverted cases, judges should 
indicate the reasons for their action in opinions show- 
ing that they have not disregarded or overlooked seri- 
ous arguments of counsel. They thus show their full 
understanding of the case, avoid the suspicion of arbi- 
trary conclusion, promote confidence in their intellectual 
integrity and contribute useful precedent to the growth 
of the law. 

But the volume of reported decisions is such and 
is ever so increasing that in writing opinions which are 
to be published judges may well take this fact into 
consideration, and curtail them accordingly, without 
substantially departing from the principles stated 
above. It is of high importance that judges constitut- 
ing a court of last resort should use effort and self 
restraint to promote solidarity of conclusion and the 
consequent influence of judicial decision. A judge 
should not yield to pride of opinion or value more 
highly his individual reputation than that of the court 
to which he should be loyal. Therefore except in case 
of conscientious difference of opinion on fundamental 
principle, dissents should be discouraged. 

20. INFLUENCE oF Decisions Upon THE DEVELOoP- 
MENT OF THE Law 

A judge should be mindful that his duty is the 
application of general law to particular instances, that 
ours is a government of law and not of men, and that 
he violates his duty as a minister of justice under such 
a system if he seeks to do what he may personally 
consider substantial justice in a particular case and 
disregards the general law as he knows it to be binding 





on him. Such action may become a precedent unset- 
tling accepted principles and may have detrimental 
consequences beyond the immediate controversy. He 
should administer his office with a due regard to the 
integrity of the system of the law itself, remembering 
that he is not a depositary of arbitrary power, but a 
judge under the sanction of common and statute law. 

21. IplosyNCRASIES AND INCONSISTENCIES 

Justice should not be moulded by the individual 
idiosyncrasies of those who administer it. A judge 
should adopt the usual and expected method of doing 
justice, and not seek to be extreme or peculiar in his 
judgments, or spectacular or sensational in the con- 
duct of his court. Though vested with discretion in 
the imposition of mild or severe sentences he should not 
compel persons convicted or accused to submit to some 
humiliating act or discipline of his own devising, with- 
out authority of law, because he thinks it will have a 
beneficial corrective influence. 

Judges imposing sentences should endeavor to 
conform to a reasonable standard of punishment and 
should not seek popularity either by exceptional sever- 
ity or undue leniency. 

22. REVIEW 

In order that a litigant may secure the full benefit 
of the right of review accorded to him by law, a trial 
judge should scrupulously grant to the defeated party 
opportunity to present the situation arising upon the 
trial exactly as it arose, was presented and decided by 
full and fair bill of exceptions or otherwise ; any failure 
in this regard on the part of the judge is peculiarly 
worthy of condemnation because the wrong done is 
irremediable. 

23. LEGISLATION 

Judges have exceptional opportunity to observe 
the operation of statutes, especially those relating to 
practice, and to ascertain whether they tend to im- 
pede the just disposition of controversies; and they 
may well contribute to the public interest by advising 
those having authority to remedy defects of procedure 
of the result of their observation and experience. 


24. Inrractions or Law 

The judge should be studiously careful himself to 
avoid even the slightest infraction of the law, lest it be 
a demoralizing example to others. 

25. INCONSISTENT OBLIGATIONS 

A judge should not accept inconsistent duties ; nor 
incur obligations, pecuniary or otherwise, which will in 
any way. interfere with his devotion to the expeditious 
and proper administration of his official functions. 


26. Business PROMOTIONS AND SOLICITATIONS FOR 
CHARITY 


He should avoid giving ground for any reasonable 
suspicion that he is utilizing the power or prestige of 
his office to persuade or coerce others to patronize or 
contribute, either to the success of private business 
ventures, or to charitable enterprises. He should, 
therefore, not enter into such private business, or pur- 
sue such a course of conduct, as would justify such 
suspicion, nor use the power of his office or the influ- 
ence of his name to promote the business interests of 
others; he should not solicit for charities, nor should 
he enter into any business relation which, in the normal 
course of events reasonably to be expected, might bring 
his personal interest into conflict with the impartial 
performance of his official duties. 
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27. PERSONAL INVESTMENTS AND RELATIONS 

A judge should abstain from making personal in- 
vestments in enterprises which are apt to be involved 
in litigation in his court; and, after his accession to 
the bench, he should not retain such investments 
previously made, longer than a period sufficient to 
enable him to dispose of them without serious loss. 
It is desirable that he should, so far as reasonably 
possible, refrain from all relations which would 
normally tend to arouse the suspicion that such re 
lations warp or bias his judgment, or prevent his 
impartial attitude of mind in the administration of 
his judicial duties. 

It is highly improper for a judge to utilize in- 
formation coming to him in a judicial capacity for pur- 
poses of speculation, and it detracts from the public 
confidence in his integrity and the soundness of his 
judicial judgment for him at any time to become a 
speculative investor upon the hazard of a margin. 

28. ExECUTORSHIPS AND TRUSTEESHIPS 

While judges are not disqualified from holding 
executorships or trusteeships, they should not accept 
or continue to hold any fiduciary or other position if 
the holding of it would interfere or seem to interfere 
with the proper performance of their judicial duties, 
or if the business interests of those represented require 
investments in enterprises that are apt to come be 
before the court, or to be involved in question of law 
to be determined by it. 

29. Partisan Povirics 

While entitled to entertain his personal views of 
political questions, and while not required to surrender 
his rights or opinions as a citizen, it is inevitable that 
suspicion of being warped by political bias will attach 
to a judge who becomes the active promoter of the 
interests of one political party against another. A 
judge should avoid making political speeches, contri 
butions to party funds, the public endorsement of can- 
didates for political office or participating in party 
conventions. 

30. SeLr-INTEREST 

He should abstain from participating in any judi- 
cial act in which his personal interests are involved. 
If he has personal litigation in the court of which he 
is judge, he need not resign his judgeship on that 
account, but he should, of course, refrain from any 
judicial act in such a controversy. 

31. Private Law PRAcTICE 

A judge should refrain from the practice of the 
law. In many jurisdictions it is properly forbidden by 
statute. In superior courts of general jurisdiction, it 
should never be permitted. In inferior courts in some 
states, it is permitted because the county or municipal- 
ity is not able to pay adequate living compensation for 
a competent judge. In such cases a judge who prac- 
tises law is in a position of great delicacy and must be 
scrupulously careful to avoid conduct in his practice 
whereby he utilizes or seems to utilize his judicial posi- 
tion to further his professional success. 

He should not practise for fees in his own court, 
even when presided over by another judge, or appear 
therein for himself in any controversy. 


32. Grirts AND Favors 
He should not accept any presents or favors from 
litigants, or from lawyers practising before him. 
33. Socrat RELATIONS 
It is not necessary to the proper performance of 


judicial duty that judges should live in retirement or 
seclusion; it is desirable that, so far as the reasonable 
attention to the completion of their work will permit, 
they continue to mingle in social intercourse, and that 
they should not discontinue their interest in or appear- 
ance at meetings of members of the Bar. A judge 
should, however, in pending or prospective litigation 
before him be scrupulously careful to avoid such 
action as may reasonably tend to awaken the sus 
picion that his social or business relations or friend 
ships, constitute an element in determining his 
judicial course. 

34. A SumMary oF JUDICIAL OBLIGATION 

A judge’s conduct should be above reproach, and 
in the discharge of his judicial duties he should be 
conscientious, studious, thorough, courteous, patient, 
punctual, just, impartial, fearless of public clamor, and 
regardless of private influence, should administer jus- 
tice according to law and should deal with the patron- 
age of the position as a public trust; and he should not 
allow outside matters or his private interests to inter- 
fere with the prompt and proper performance of his 
office. 





Welcomes Bar Association Move 

“Anyone who has a true regard for the dignity of 
the judiciary will welcome the move made by the 
\merican Bar Association to draft canons for the 
guidance of its members. Arbitrary acts of judges, 
not strictly within the law, have become so common of 
late that it is felt they constitute a real menace to the 
proper administration of justice and are calculated to 
cause in the public a lack of proper respect for a 
court’s decisions. The real danger in these unusual 
sentences is that the judge, who is supposed at all 
times to be bound by, and to interpret, the law, in his 
effort to invent a novel punishment, puts himself above 
the law and goes outside it. It is, of course, always 
important that the punishment should fit the crime and 
not be entirely inadequate to, or inordinately beyond 
it, but at the same time when the punishment savors of 
the vulgar or the ridiculous, it is surely time to cry a 
halt.”—Christian Science Monitor. 


Investigating Corporation Affairs 

“Unlimited search in the affairs of corporations 
was again frowned upon in November. In October a 
federal court in New York held that the Federal Trade 
Commission could not, in the course of an investiga- 
tion in which no offense was allowed, have access to the 
correspondence generally of tobacco companies. In 
November the federal court at Baltimore came to the 
same conclusion when the commission asked the court 
to compel grain companies to allow agents to inspect 
and copy records and correspondence relating to busi- 
ness in 1921.”"—The Nation’s Business, Jan., 1923 





Canadian Bar Association Organ 

“With this issue of the Canadian Law Times will 
cease publication, an arrangement having been made 
whereby it and the Canadian Law Journal become 
merged into a new magazine known as the Canadian 
Bar Review. This is the official organ of the Canadian 
Bar Association and has all the prestige of that influ- 
ential organization behind it. It is peculiarly the prop- 
erty of the members of the Association, and upon the 
extent of their co-operation depends the measure of 
its success.”—-Canadian Law Times, Dec., 1922 








PLAN TO ESTABLISH AMERICAN LAW INSTITUTE 


Representative Gathering of Profession Called at Washington on Feb. 23 by Committee on 
Establishment of a Permanent Organization for Improvement of the Law 
Will Have Well Digested Plan Before It for Starting Movement 


tf 


l'remendous National Importance 


By WILLIAM 
HE meeting Washington on February 23rd, 
which has been called by the Committee on the 


establishment of a Permanent Organization for 


the Improvement of the Law, will both from the 


point of view of personnel and object be the most 
important profe meeting as yet held in this 
country. 

No pains have n spared by the Committee to 


representative in the best sense 

[Invitations have been sent 

the United States and the 
the Supreme Court, the senior 

of the Federal Circuit Courts 
General and the Solicitor 
| States, the Chief Justice of 
the highest court each State, the president and 
ex-presidents of The American Bar Association and 
the members of the executive committee and gen- 
eral council, the president of each state bar associa- 
tion, the dean of each school belonging to the Asso- 
ciation of American Law Schools, the president of 
the learned legal societies, as the American Institute 
of Criminal Law and Criminology, thé American 
Society of Internat il Law and the American Judi- 
cature Society, the chairman or senior member of 
the Commissioners on Uniform State Laws in each 
State, the president of the National Conference of 
Commissioners on Uniform State Laws, and be- 
tween one and two hundred other persons selected 
because of thet: wledge and high professional 
standing and their known interest in constructive 
work for the improvement of the law. 

For many years the feeling has been growing 
among the more ughtful members of the legal 
profession that our law is unnecessarily uncertain 
and complex and its rules do not always ef- 
ficiently carry o1 ends which the preponderat- 
ing thought of the community regard as desirable. 
With a recognition of these defects has come the 
belief that it is the duty of the legal profession as a 
whole, and mors ecially of its leaders, to pro- 
mote the clarif simplification and better 
adaptation to existing needs of the substantive and 
procedural law 

The origin « 


make the gathering 
of the legal profess 
to the Chief Justice 
Associate Justices 
Federal Judge of « 
of Appeals, the 
General of the | 


ttornev 
4Ut hey 


present movement was an in 
vitation issued to about twenty persons by the Asso- 
ciation of American Law Schools through its Com 
mittee on the Establishment of a Juristic Center. 
Those acceptin invitation formed on May 10th 
last a Committe: the Establishment of a Perma- 
nent Organization for the Improvement of the Law. 

The first wv f the Committee was to investi- 
gate the principal defects in our law and their chief 
causes, as well as to ascertain what may be done by 
the legal profession to remedy or modify these de- 
fects. The result of this investigation, which has 
heen greatly facilitated by the Carnegie Corpora- 


DRAPER LEWIS 


tion’s donation of $25,000, is embodied in a Report, 
a volume of some one hundred pages. Copies have 
been mailed to all those who will attend the Wash- 
ington meeting, and the meeting itself will be de- 
voted to a discussion of the Report and its recom- 
mendations. 

The Report recommends the organization by 
those who attend the Washington meeting of an 
American Law Institute. The suggested constitu- 
tion is exceedingly simple. The Committee believe 
that the Washington meeting should elect twenty- 
one persons members of the first Council, that these 
should by lot divide themselves into three classes to 
serve for three, seven and nine years respectively. 
If the recommendations of the Committee are ac 
cepted the Council will have full power of manage 
ment, except that before any legal work done under 
the direction of the Institute shall be published as 
an official publication of the Institute, it shall be 
submitted to a meeting of members or to the mem- 
bers for their several criticisms or expressions of 
opinion, or both. 

The vital portion of the Report is that which 
relates to the work which it is proposed that the 
Institute shall carry on. This work is called in the 
Report a Restatement of the Law. The shortest 
way to give some idea of the nature of the Restate- 
ment proposed is to indicate its form as suggested by 
the Committee. They suggest that the law of a 
topic shall be reduced to principles which shall be 
stated with the care and precision of a well-drawn 
statute, though it will not be necessary, and may 
often not be advisable, to adopt language appropriate 
for statutory enactment. It is further suggested 
that a second part of the Restatement, separately 
published or separated from the statement of prin- 
ciples by typographical or other device, shall con- 
sist of a discussion of the present condition of the 
law and the reasons for.the adoption of the prin- 
ciples as stated. 

The Committee believe that where the law is 
uncertain because of conflict in the legal theories ex- 
pressed in the opinions of the courts, the Restate- 
ment should express the principle which those re- 
sponsible for its production regard as sound, and 
that, furthermore, where the present law though 
certain is not well adapted to promote the ends gen- 
erally regarded as desirable, the rules or principles 
civen in the Restatement may express a change in 
the law, though care should be taken to avoid pro- 
posing changes of a political or social character 
which would promote controversy. 

The Committee is opposed to the idea that the 
principles set forth in the Restatement shall be 
adopted as a code. On the other hand, they recog- 
nize that it is essential that the Restatement shall 
have an authority approximately analogous to that 
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accorded the decisions of the highest courts, and 
that to give reasonable assurance of this the Re- 
statement must be supremely well done by an or- 
ganization representative not of a group but of the 
best in the legal profession in all parts of the United 
States. The members of the Committee calling the 
Washington meeting are Elihu Root, Chairman; 
George W. Wickersham, Vice-Chairman; Henry M. 
Bates, Joseph H. Beale, George G. Bogert, Charles 
A. Boston, Charles C. Burlingham, James Byrne, 
Benjamin N. Cardozo Joseph P. Chamberlain, 
Arthur L. Corbin, Frederic R. Coudert, John W. 
Davis, Ernst Freund, Frederick Green, William D. 
Guthrie, Herbert S. Hadley, James P. Hall, Learned 
Hand, Herbert Harley, Alexander C. King, R. C. 
Leffingwell, Edward J. McGuire, Julian W. Mack, 
William E. Mikell, John G. Milburn, Victor Mora 
wetz, Edmund M. Morgan, George We!wood Mur- 
ray, John E. O’Brien, Thomas I. Parkinson, Cuth 
bert W. Pound, Roscoe Pound, James B. Reynolds, 
Harlan F. Stone, Charles Strauss, Henry W. Taft, 
John H. Wigmore, Samuel Williston, and the pres 
ent writer. I shal! be glad to send to any member! 
of the American Bar Association on application a 
copy of the Report referred to. Address: 3400 
Chestnut St., Philadelphia, Pa. 

Acceptances to invitations indicate that the Su- 
preme Court of the U. S. and at least a majority of the 
State Supreme Courts will be represented, and that a 
majority of the other officials invited will attend. A 
dinner at the New Willard Feb. 23 will conclude the 
meeting. Members of the American Bar Association 
and State Bar Associations may subscribe for them- 
selves and members of their families. Address Col 
George T. Weitzel, Mills Building, Washington, D. C 





Analysis of the Report 


The report starts with the assertion that there 
is today general dissatisfaction with the adminis- 
tration of justice. It admits that there exists just 
cause for complaint. “Rightly, we are proud of our 
legal system considered as a whole,” say the mem- 
bers of the Committee, “but, as lawyers we also 
know that parts of our law are uncertain and un 
necessarily complex; that there are rules of law 
that are not working well in practice, and that 
much of‘our legal procedure and court organization 
needs revision.” .. . 

In speaking of the general character of the work 
of any organization established by lawyers for the 
improvement of the law, the Committee point out 
that the fact that a man is a lawyer does not make 
him an expert on the tariff, or on the proper organ 
ization of Municipal Governments, or enable him to 
speak with authority on hundreds of other questions 
of existing or proposed law debated on public plat 
forms and in legislative assemblies. The Report 
declares that: “It is the province of the people and 
of legislative bodies, through constitutions and 
statutes to express the political, economic and so 
cial policies of the nation, of its states and of smaller 
communities. It is the province of lawyers to sug 
gest, construct and criticise the instruments by 
which these policies are effectuated. The Amer 
ican Law Institute, which the Committee seek to 
promote, will therefore concern itself with such 
matters as the form in which public law should be 
expressed, the details of private law procedure, the 
administration of law and judicial organization. It 


should not promote or obstruct political, social or 
economic changes.” 

The Committee state, however, that even as 
thus restricted the proposed organization is sut 
ficiently wide in its scope to require those who ad- 
vise its establishment to state at least one specific 
work of importance which the organization should 
undertake on its foundation. This the Committee 
undertakes to do by pointing out what they regard 
as the two chief defects in American law,—its un 
certainty and its complexity. “These defects,” the 
report states, “cause useless litigation, prevent re- 
sort to the courts to enforce just rights, make it 
impossible to advise persons of their rights, and 
when litigation is begun, create delay and expense.” 

The Con mittee, howev er, believe that the most 
serious consequence of these defects is that they 


create a lack of respect for law, which undermines 
the moral fibre of the community, and becomes 
cause of anti-sccial conduct. As a result, the rich 


are more apt to use their wealth to oppress, the 
business man is more apt to cheat, and those in 
immediate want are more apt to steal. “In our 
opinion,” say the Committee, “the most important 
task that the bar can undertake is to reduce the 
amount of uncertainty and complexity of the law.” 

As a first step towards the fulfillment of this 
task, the Committee has printed as a second part of 
their report the result of an exhaustive examination 
into the existing causes of complexity and uncertainty 

The report thus summarizes the result: “Our 
investigation shows that among the causes of the 
law’s uncertainty are lack of agreement among the 
members of the legal profession upon the funda- 
mental principles of the common law, lack of pre 
cision in the use of legal terms, conflicting and badly 
drawn statutory provisions, attempts to distinguish 
between two cases where the facts present no dis 
tinction, the great volume of recorded decisions, the 
ignorance of judges and lawyers and the number 
and nature of novel legal cases.” 

The report points out that some of these causes, as 
the number and nature of novel legal cases, are 
beyond the power of any association of lawyers to 
remedy. On the other hand, the Committee state 
that many of the causes of uncertainty are within 
the control of the legal profession, this being 
especially true of that cause which the Commit- 
tee believes is chief among all the causes of the 
uncertainty in the present law, namely, the lack of 
agreement among lawyers concerning the funda- 
mental principles of the common law. Closely inter 
woven with this chief cause is another cause, also 
largely within the power of the legal profession to 
remedy—lack of precision in the use of legal terms. 

The remedy advocated in the report is the pro- 
duction of what the Committee terms “a restate- 
ment of the law that will have an authority much 
ereater than that now accorded to any legal work.” 

The Committee point out that the object of this 
restatement should not only be to help make certain 
much that is now uncertain, and to simplify unneces- 
sary complexity, but also to promote ‘those changes 
which will tend better to adapt the law to the needs 
of life. “The character of the restatement which we 
have in mind,” say the Committee, “can best be de- 
scribed by saying that it should be at once analytical, 
critical and constructive.” 

Concerning the changes in the law which may 
properly be suggested in the restatement, the re- 
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port points out that changes which are or would 
become, if proposed, a matter of general public con- 
cern and discussion, should not be considered. 
Changes which do not fall under the ban of this 
limitation, and which will carry out more efficiently 
ends generally accepted as desirable, are within the 
province of the restatement to suggest. 

In illustrating this line between changes which 
it will be permissible for the restatement to suggest 
and those which are beyond its province, the Com- 
mittee refer to the system of employees’ compen- 
sation for industrial accidents. The original sugges- 
tion of such a fundamental change presented a social 
and economic question, and therefore would have 
been beyond the province of the proposed restate- 
ment to suggest; but the system, now being gen- 
erally accepted, modifications in the substantive 
law or in the proceedings relating thereto will be no 
more beyond the province of the restatement than 
would be proposals affecting the law of real prop- 
erty, or the admissibility of evidence in an action 
for damages due to an alleged trespass. 

The report lays considerable stress on the form 
of the restatement. The Committee believe that the 
chief characteristic of the form of presentation 
should be the separation, by typographical or other 
device, of the statement of the principles of law 
from the analysis of the legal problems involved, and 
the statement of the present condition of the law. 
They believe that the statement of principles should 
be made with the care and precision of a well-drawn 
statute, and that the statement should be much more 
complete than that found in the codes of continental 
Europe. The Committee, however, feel strongly 
that the statement of principles should not be 
adopted by legislatures as a code. They point out 
that one feature of the Common law is its flexibility, 
and that another is the greater fullness with which 
it is possible, by an examination of the decisions of 
the courts, to express the law. Both of these fea- 
tures the Committee regard as of inestimable value, 
and one or the other would be lost by codification. 

The Committee admit that to fulfill its objects, 
the restatement must have authority on a par with 
that now accorded to the decisions of the courts. 
To produce this result, they state that the work 
must not only be supremely well done, but that the 
organization undertaking it must be such as to com- 
mand from the start the interest and respect of the 
legal profession and the public. The report, there- 
fore devotes considerable space to the constitution 
of the organization. It recommends that the dis- 
tinguished Judges, lawyers and members of law 
faculties assembling in Washington on February 
23rd next, there organize the American Law Insti- 
tute, become its first members and elect a council of 
21 to manage its affairs and to superintend the prep- 
aration of the restatement. 

In speaking of the time and cost of carrying on 
the restatement the report states that to regard the 
proposed restatement as a sort of improved legal 
encyclopedia which will be produced in the space 
of a few years and cover the entire field of law is 
totally to misconceive its character, and that long 
before it will be possible to complete a restatement 
of all the principal topics of the law, the topics first 
completed may need in one direction expansion, in 
another modification, in another perhaps positive 
change. “There will never,” say the Committee, 


“be a time when the work is done and its results 
labelled ‘A Complete Restatement of the Law.’ The 
work of restating the law is rather like that of 
adapting a building to the ever-changing needs of 
those who dwell therein. Such a task by the very 
definition of its object is continuous.” 

Neither does the report attempt to forecast the 
time it will take to complete the three subjects— 
Conflict of Laws, Torts and Corporations—which it 
recommends should be the first taken up for restate- 
ment; but it does state that some definite result may 
be expected in two years from the appointment of 
the first committee of experts; and that five years 
will be sufficient to demonstrate the permanent value 
of the work. 

The annual cost of carrying on the work of 
making a restatement in three topics is estimated 
at approximately $100,000 a year. 





Standard Zoning Enabling Act 

A Standard State Zoning Enabling Act, pre- 
pared by the Advisory Committee on Zoning, ap- 
pointed by Secretary Hoover, has recently been issued 
by the Department of Commerce. It should be of 
great service to municipalities, which contemplate 
adopting zoning regulations. The importance of the 
subject with which it deals is indicated by a recent 
statement, issued by the Department of Commerce, 
that more than fifteen million people, or about 27 per 
cent of the total urban population of the country, al- 
ready live in zoned cities, towns and villages; and 
there can be no doubt that the zoned area of the coun- 
try is steadily increasing. Explanatory notes prefixed 
to the standard act, state that no definitions are in- 
cluded, as the terms used in the act are so commonly 
understood that definitions are unnecessary. Those 
proposing to employ this draft are also cautioned to 
modify it as little as possible, as it has been prepared 
with a full knowledge of the decisions of the courts in 
every case in which zoning acts have been under re- 
view. In brief, a safe course to follow is to make 
only those changes necessary to have the act conform 
to local legislative customs and modes of expression. 
Especial caution is given to beware of additional 
words and phrases, which, as a rule restrict the mean- 
ing from the legal point of view. Under the heading, 
“Don't try to consolidate sections,” a note states that 
“It is natural to try to shorten the act by consolidat- 
ing sections. This may defeat one of the purposes of 
the act, namely, of keeping the language of the stat- 
ute as simple and concise as possible. It is much 
better to have an act broken up into a number of 
sections, provided they are properly drawn, than to 
have one or two, or a few long, involved sections. 
While it is recognized that some of the sections in 
the standard act could be combined, it is put purposely 
in its present form.” 





Bar Admissions in Ohio 

“There were 212 applicants for admission to the 
Bar at the recent examinations in Columbus, 154 of 
whom passed and 54 failed. The highest grade was 
attained by Ralph Wickham Jones, of Cleveland, a 
graduate of the Harvard Law School, who was given 
a rating of 92.75. The second highest was Albert L. 
Caris of Ravenna (classed as probate judge), who was 
> em eat Law Bulletin and Reporter, Jan. 
, 1923. 








HOW THE U. S. SUPREME COURT WORKS 


Interesting Details of Methods Used by That Tribunal in Reaching Decisions, Assigning Opin- 
ions to Be Written by the Justices, Disposing of Petitions for Writs of Certiorari, 
and Brief Comment on the Laborious Significance of the Judicial Recess 





By Hon. JoHn H. CLARKE 


Former Associate Justice U 


R. PRESIDENT, Ladies and Gentlemen: The 
M president of your Bar Association has been a 
friend of mine so long that his friendship quite 
blinds him to my shortcomings; and he has drawn a 
picture of your guest of the evening which I am sure 
none of you would recognize, if he hadn’t labeled it. 
Ladies and gentlemen, I am sure no one could be 
more grateful than I am for such kindness as you are 
showing me in giving this dinner in my honor. I thank 
you for it sincerely, even though it must partake in a 
measure of the nature of a wake. And, speaking of a 
wake reminds me that while I have been away from 
Cleveland only six years, many, very many of the men 
who were leaders of this bar when I left have, in that 
time, gone away, never to return. Hale and Kline, 
Hoyt and Cushing, Wing and Carpenter and Tilden, 
and so many more that it would not be suitable to an 
occasion such as this for me to call the long roll of 
those who have gone to their reward. In the old days 
I would have asked you to drink to the memory of 
our departed friends. In this day is it too much for 
me to ask of you that by one moment of reverent sil- 
ence we express the admiration that we feel for the 
lives and public services of these great lawyers? 

(The speaker at this point paused for a full 
minute. ) 

Ladies and gentlemen, I have observed that when 
lawyers get together informally they always talk about 
courts, and their experiences in them. That this is an 
experience not personal to me is shown by the fact 
that in the biographies and autobiographies of lawyers, 
from the Lives of the Lord Chancellors to the account 
of the life of any lawyer lately dead, the writers always 
draw upon these sources for material. This, together 
with the fact that there is nothing about which I am 
asked so often by lawyers as about the methods of 
work of the Supreme Court of the United States, led 
me to decide to tell you tonight, something of the 
method pursued by that Court in disposing of the cases 
that are submitted to it, rather than that I should fol- 
low the example of so many ex-judges who have even 
in after-dinner speeches talked sagely of the “Science 
of the Law” or “The Fundamental Principles of Con- 
stitutional Jurisprudence.” 

You all know that when a case is called in the 
Supreme Court, copies of the printed record and argu- 
ments are passed to each judge, that then the oral argu- 
ment follows, and that the time for this is limited to 
one hour on each side of each case. It was an hour 
and a half when I went to Washington; and I am 
happy to say that it was on my motion that it was 
reduced to one hour. 

Sitting there for two years or more listening at- 
tentively to arguments, I had noticed that nearly 
all lawyers were through before an hour had ex- 
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pired, and that they spent the rest of the time either 
repeating themselves or talking at random, as if they 
thought that if they didn’t consume the whole time, the 
Court would think their cases were not of much conse- 
quence. At all events it was reduced. I have heard it 
said many, many times by all of the judges that the 
arguments were improved by the limitation to an hour 
They were condensed. And if I may give a word of 
advice to the younger members of the bar are 
here, and who may carry cases to the Supreme Court 
of the United States, it is “condense, condense, con 
dense and then condense,” both your written and oral 
arguments, if you would cultivate the favor of the 
Supreme Court Judges. 

After the cases are argued, on each Saturday at 
noon the Judges meet in the Capitol for a conference 
which, of course, is presided over by the Chief Justice. 
He calls the cases that have been heard during the 
preceding week and, after making a brief statement 
of the facts, he announces what he thinks the decision 
should be. Then follows discussion of the case. Some 
times this is long ; sometimes it is short. Sometimes it 
is illuminating; sometimes it isn’t. Sometimes it is 
animated and sometimes it is dull. But when it is 
concluded, the vote is taken and, of course, the ma 
jority determines what the decision shall be. Next 
the Chief Justice assigns the cases to the Judges to 
write opinions; and it is one of the traditions of the 
court that a Judge must write whatever is assigned to 
him. | It may be a case involving a branch of the law 
with which he is not nearly so familiar as with some 
others. It may involve questions of practice that came 
up from code states, or from states with common law 
practice modified by statute, or from Louisiana with 
its civil law practice; it may come from the Philippine 
Islands or from Porto Rico. It may be a case which 
he can write in a day, or it may be one which will re- 
quire a month. But whatever it is, he must do his 
best with it, without objection, and without suggestion 
of change. 

When the opinion is written, it is sent to the 
printer, and when the writer is satisfied with the form 
of it, he sends a printed copy to each of the other Jus- 
tices; and again, it is a tradition of the court, that the 
criticism of the Justices shall be entirely free and un- 
restrained, except, of course, it is implied that it shall 
be constructive. It extends from punctuation to a 
discussion of the principles that may be involved in the 
case. These copies of the opinions with the sugges- 
tions of the various judges are returned to the writer 
and he uses such of them as he may think will improve 
the original. It may be necessary for him to recast 
his whole opinion. At the next meeting of the confer- 
ence, the first business is a call for opinions, which 
means that the judges who have written opinions shall 
answer whether or not they have a majority for them, 
as written, and, if there is a majority for them, they 
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are announce the next session as the opinions of 


the Court 

Thus, ladies and gentlemen, every opinion of the 
Supreme of the United States represents not 
only the best that is in the man who writes it, but also 
the best that the criticism of every other judge on the 


Court 


bench can make of it. 

Chere is an erroneous impression that is quite 
widely entertained in our country—lI heard it within 
a year in New York and in San Francisco—relating to 
the method of disposing of petitions for writs of cer- 
tiorari which I should like to correct.| So many peti- 
tions for such writs are presented to the Supreme 
Court, and they are disposed of often so promptly 
that the notion has been spread abroad that the cases 
are apportioned by the Chief Justice among the judges, 
that each judge reports on the cases assigned to him, 
and that his conclusion is accepted and announced as 
that of the court. Nothing could be further from 
the fact. Each judge receives a copy of the record, 
the petition for the writ and the briefs in support of 
it, and each is supposed to, and actually does, work 
out to his own conclusion with respect to it. In con- 
ference the petitions are called and discussed, a vote is 
taken, and each is decided precisely as if it were an 
argued case. So that, on such petitions the country 
and the bar may be sure they have the benefit of the 
judgment of every member of the court. 

There is another misunderstanding which I think 
should be corrected. You see, I can say things now 
which members of the court cannot and some of them 
are things that ought to be said. 

Every third or fourth week in the court year the 
Chief Justice announces that beginning the next Mon- 
day the court will take a recess for two, three or four 
weeks ; and, as these announcements are frequent, the 
notion is widely entertained, especially among laymen, 
that it is a very leisurely kind of life that the judges 
of the Supreme Court lead—that they are a group of 
leisurely old men, leading a leisurely life in leisurely 
way in the leisurely atmosphere of Washington. As a 
matter of fact, these recesses are the times when the 
judges do their closest and most important work, for 
they are the weeks in which the opinions are written. 
Most of the judges work steadily day in and day out 
through all of these recesses. Some of them work 
best, they think, in the early part of the night; others 
think they can accomplish most in the early morning. 
It is an open secret that the present Chief Justice 1s 
in his study at five o’clock many a morning, and all 
Washington knew that the late Chief Justice White 
turned night into day when he was working on im- 
portant cases. 

I think I saw as much of the American lawyer at 
work, between Boston and Chicago, in the twenty years 
before I went upon the bench as anyone is likely to see, 
and I say without reservation that I never saw a group 
of lawyers, anywhere, work with anything like the in- 
tensity of application that the Judges of the Supreme 
Court of the United States work. They deserve what 
is said of them so frequently in Washington that in 
time of peace the court is much the hardest working 
branch of the United States Government. You ob- 
serve that I say in time of peace, for in time of war 
no sacrifice was too great for any man who was serving 
the government of the United States in Washington 
or elsewhere. 

I remember month in and month out the Secre- 
tary of War, here with us, was in his office before eight 


o'clock in the mornng, and he was there until midnight 
or after. 

But, ladies and gentlemen, it is not all serious 
work or “bone labor.” There used to be a lawyer in 
Mahoning county, from which my friend, your presi- 
dent and I came (he was an old man when we were 
young) who had a way of rendering his bills vety like 
that of an English solicitor. He itemized them min- 
utely, but their great dvisions were, so much for skill 
and so much for “bone labor.” I turn now from “bone 
labor” to tell you of an incident which impressed me 
greatly at the time. 

The court had been listening to 14th Amendment 
cases for three or four days. You'll never know how 
the 14th Amendment is overworked until you sit for 
two or three years on the bench of the Supreme Court 
of the United States. There are lawyers all over this 
country who seem to think that any judgment rendered 
against any client of theirs necessarily denies to him 
the equal protection of the laws or is without due proe- 
ess of law—or both. 

We had been listening to that kind of cases for 
several days when finally a man arose and stated a case 
of very different character. I had turned to the opinion 
of the Court of Appeals, as was my custom, because 
I had found by experience that I could, in most cases, 
get an understanding of a case more quickly from 
that than from the statement of counsel. I was read- 
ing, but with one ear open to what the lawyer was say- 
ing, and | remember very distinctly, the thought went 
through my mind, “This man has an extraordinary 
vocabulary and he is speaking with most unusual 
cogency ; I wonder who he is?” I looked at the brief 
and saw his name, but it didn’t mean anything at all 
to me. 

He continued in a sharp, clear condensed argu- 
ment for about fifteen or twenty minutes, and then 
summing up briefly he paused and said, “Your Honors, 
that is my case. I, of course, could restate it in a 
different form. I could amplify it and consume the 
rest of the time allotted to me, but from the attention 
that I have received, and from the questions that have 
been asked me, I am sure that the points upon which 
I rely have been appreciated, and will receive the at- 
tention which they deserve.” Then, after another pause 
he said, “Time has dealt gently with me, your Honors. 
but I am no longer young; and I live in such a remote 
part of our great country that it is highly probable 
that I shall never be permitted again to argue a case 
in this great tribunal. . I leave my case with you, with 
the expression of the hope that it may be decided upon 
principles of substantial justice, and not upon the rule 
of practice founded in pure fiction, upon which it was 
disposed of in the courts below.” I am happy to say 
that his case was disposed of in his favor upon prin- 
ciples of substantial justice. I read the opinion a few 
days ago and I found myself as well satisfied with it 
then as I was the day I wrote it. 

Ladies and gentlemen, it is not for me to eulogize 
the Supreme Court of the United States, especially the 
work of it that has been done in the past half dozen 
years, but whether for weal or for woe, that court has 
become as Washington saw that it would become, the 
head of the chief pillar upon which our national gov- 
ernment must rest, — the keystone of our political 
fabric. I believe that it is today more firmly intrenched 
in the confidence and affections of the people of the 
United States than it ever was before and because there 
are criticisms of it in various parts of the country by 
various people, lawyers should not be discouraged and 
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the people should not be afraid. No man, who has 
read the history of the Supreme Court, particularly as 
it may be found in the late admirable history by Mr. 
Warren, but knows that beginning with 1799 it was 
long under a fire of criticism, such as can never be ex- 
ceeded. Great leaders, statesmen and lawyers, were 
ranged in opposition and they fought the fight out over 
the court for a generation, with the result that it 
emerged stronger in the confidence of the people, very 
much stronger, than when the controversy began. 

Any lawyer who is acquainted with the history of 
his country knows that from the decision of the Dred 
Scott case, until after the Civil War, the fire of criti- 
cism of the Supreme Court burned as hotly as it is 
possible for it ever to burn again. But again the court 
came out stronger, I think, in the confidence of the 
American people, than it was when the assault began. 
Notwithstanding the occasional criticism that is offered 
against it in various parts of our country today in a 
political or in a social way, I confidently believe ‘that 
the people realize that it is still the chief pillar of our 
national government, that it is the keystone of our 
political fabric, and that if they thought the occasion 
called for it they would fly to its defense each as a 
matter of personal concern. 

Ladies and gentlemen, as I was sitting in my 
study in my sister’s home in the last week of July, it 
occurred to me that it was about time for me to con- 
sider what kind of a ballot I should vote on the 8th 
of August at the state primary election. A little in- 
vestigation informed me that any citizen who desired 
to vote a Democratic ticket on that day, would be 
obliged to select forty-six names from ninety candi- 
dates for twenty-two offices; and that if he wished to 
vote a Republican ticket, he must select forty-six names 
from one hundred and seventy-four names of candi- 
dates for twenty-two offices. This statement shows 
that I was confronted with an impossible task. No 
man could do it intelligently. And none of us pre- 
tends to do it intelligently. We have given up attempt- 
ing to do it at all and with as good grace as we may 
we accept the leadership each of the organization of 
the party which he prefers. It is perfectly impossible 
for any man to make the investigation, which is neces- 
sary, to determine the intelligence, the qualifications, 
the experience of ninety men or of one hundred and 
seventy-four men and their fitness to fill twenty-two 
offices. Perfectly impossible. 

When I realized the full import of this situation 
I thought to myself: “Here is a use I can make of some 
of the leisure that I have provided for myself. I will 
go to Cleveland or New York or Washington, where 
I can have a full library and I will read the primary 
laws of all of the states and select the provisions of 
each which seem to me best, then I will find out by 
correspondence how these principles work in actual 
practice; and then perhaps I can frame a workable 
primary law which I can recommend to my neighbors.” 
Wasn't that an attractive prospect for a man with 
leisure? Just think of it, to feel that you had the 
leisure at your command, to spend one month, two 
months or six months or a year, without interfering 
with other work that you should be doing ;—think of 
the privilege of such an opportunity, all the time hoping 
that your effort might prove of service to your State. 
I think it is worth while for a man of sixty-five to re- 
sign any office in the United States to enjoy such a 
privilege. 

But, thinking further on the subject I came to 
realize that such work would be perfectly futile, be- 









cause the infirmity in the system is not in the form of 
the ballot, nor in the method of making the nomina- 
tions, whether by primaries or by conventions. The 
fault lies much deeper than that, for it is to be found 
in the fact that we are trying to elect too many men, 
too many officers. 

We have given to the citizen an impossible task. 
And we have done it by working from what was a 
perfectly sound basis of government. The thinking of 
the forefathers, whom we all revere, was entirely valid 
when they adopted the existing system, when the popu- 
lations were small, the officers to be elected few and 
when every voter knew every candidate. When he 
voted for a man he knew him and he could watch how 
he behaved himself after election. But, under the 
changed conditions of our day the task given to the 
voter is impossible. 

Now, how has this arisen? I think it is because 
of the jealousy of power, on the part of the people of 
our state. Our people thought that in some way or 
other, if they didn’t elect all officers—if they should 
elect a few of the important ones and let these appoint 
the unimportant, others—somehow the power would 
slip away from them and someone or more would 
tyrannize over them. And so they decided to elect all 
officials, with the result that it has come about that they 
are not electing any of them. In almost every cam- 
paign there are men who go about denouncing party 
organizations and calling them machines, and the ablest 
men in them bosses. But, such machines are a neces- 
sary and inevitable part of the system of government 
which we have deliberately developed, because we can- 
not work the system without them. 

Suppose ‘there had not been party organizations 
this last spring to tell us that forty-six offices would 
fall vacant next January in Ohio, and that we must 
nominate in August men who must be elected in No- 
vember to fill them. Suppose there hadn’t been any 
organizations to do that. What would have happened ? 
Either our whole system would have fallen into con- 
fusion, or we would have had to improvise some sort 
of amateur organizations to do the work, and not do 
it as well as it was done by the organizations which we 
have. It is clearly futile, while we maintain the sys- 
tem, to cry out against party organizations or party 
bosses. We have handed over our government to them 
and we must put up with them as best we may, until 
we have judgment enough to change the system. 

It is a sad thing to reflect that we are crying out 
“Educate, educate, educate the American citizen,” are 
spending untold millions in every state in the Union 
to educate our future rulers and that, nevertheless, the 
most ignorant man, who was naturalized yesterday, can 
vote as intelligent a ballot as the best educated man in 
the community, because we have given to all citizens, 
a duty too great for any of them to perform, in an 
intelligent manner. 

Is there any solution for this deplorable condi- 
tion? I think there is. Ten years ago I argued for a 
solution pretty extensively in this state, but few of 
you would listen to me. My theory was and still is, 
that the only way we can improve the system is to 
elect a few men to fill the important offices, and then 
provide that these shall appoint the men to fill the un- 
important offices. If we can make our ballot short 
enough so that every citizen may know all about every 
man that he votes for, we shall have returned to that 
representative government of the people with which 
the fathers started out, in the small communities where 
(Continued on page 106) 





MINNEAPOLIS IS NEXT MEETING PLACE 





Executive Committee of American Bar Association at Hot Springs Session Chooses Minne- 
sota City for Forty-Sixth Annual Meeting—State Association to Be Asked to Meet 
at Same Time—Appropriations Made and Other Business Transacted 





INNEAPOLIS was chosen as the place for 
M holding the next meeting of the American 

Bar Association, and August 29, 3¢ and 31 
were fixed as the dates for it, at the meeting of the 
Executive Committee held at Hot Springs, Ark., on 
Jan. 15 and 16. The invitation to come to the Min- 
nesota City was cordially extended by Mr. Fred- 
erick H. Stinchfield, President of the Minneapolis 
Bar Association, and by Mr. A. C. Paul, also of 
that city. It was supported by letters from the 
State and local bar associations, the Governor, the 
Mayor of Minneapolis, and other officials and or- 
ganizations. At the same time the Committee 
accepted an invitation extended to the Association 
by former President Cordenio A. Severance, to 
meet at his home near St. Paul on the day before 
the opening of the annual meeting. 

Mr. Severance was appointed a committee of 
one to confer with the Minnesota State Bar As- 
sociation concerning holding its meeting in con- 
junction with the annual meeting of the Associa- 
tion. The President, Secretary and Treasurer were 
appointed a committee of arrangements to attend 
to the further details of the program for the 1923 
meeting: Messrs. Corliss and Brosmith were ap- 
pointed to assist the Treasurer in arranging the 
details for the annual dinner. In this connection 
Secretary Kemp called attention to a resolution 
passed last August providing that reservations be 
made for members and their wives in the audi- 
torium selected for the meeting. 

After this matter was disposed of the Com- 
mittee authorized the Secretary to send a telegram 
to Mrs. John Lowell, of Boston, Mass., expressing 
the profound sympathy of its members with her in 
her recent loss. “The death of your distinguished 
husband,” the telegram said, “has removed a much 
beloved comrade and an inspiring counsellor and 
co-worker in the affairs of this Association and in 
the advancement of the profession.” On motion of 
Mr. Shelton, resolutions were adopted urging the 
Judiciary Committee of the Senate and House to 
report, at the earliest possible moment, the bill 
providing for the creation of a Commission to make 
investigations and present recommendations to 
Congress looking toward simplification and a 
speedier and more economical administration of 
Justice. A motion was adopted expressing the 
sense of the Executive Committee that the Editor- 
in-Chief of the American Bar Association Journal 
should be ex-officio a member of the Committee, 
and that there should be an annual election by the 
Executive Committee of the Editor-in-Chief and 
Board of Editors. The Secretary was instructed 
to prepare an appropriate amendment to the Con- 
stitution and By-Laws of the Association. 

Maj. Edgar B. Tolman, Editor-in-Chief of the 
Journal, appeared before the Committee and made 


a statement showing the financial condition of the 
Journal and also outlining plans for the coming 
year. He stated that-the Journal was on a self- 
supporting basis now, if it was credited with the 
subscription price of $1.50 per member allocated to 
it by the Constitution. The outstanding feature 
planned for coming issues, he stated, was a series 
of articles intended to aid the work of the Com- 
mittee on Americanization by arousing a keener 
appreciation of the Constitution in our people. (See 
details of New Federalist Series elsewhere in this 
issue.) On motion of Mr. Severance, Mr. Edgar A. 
Bancroft, of Chicago, was chosen Associate Editor, 
to fill the vacancy caused by Mr. Lowell’s death. 

A draft of proposed Canons of Judicial Ethics, 
prepared by a Special Committee composed of Hon. 
William Howard Taft, Hon. Leslie C. Cornish, 
Hon. Robert von Moschzisker, and Messrs. Charles 
A. Boston and Garret W. McEnernery, was sub- 
mitted. The Secretary read a letter from Charles 
A. Boston, Acting Secretary of the special com- 
mittee, suggesting that the draft be circulated 
among the members of the Association, with a re- 
quest for suggestions, to be sent to the Acting 
Secretary before April 1, in order that the com- 
mittee might avail itself of them in making its final 
report to the Executive Committee in advance of 
the annual meeting. A motion was thereupon 
adopted that the Proposed Canons be published in 
the February issue of the Journal, with a request 
for suggestions as indicated. A further resolution 
was passed authorizing the Committees on Judicial 
Ethics to make such revision in the draft after re- 
ceiving suggestions as it deemed advisable, and also 
authorizing the Journal to publish the revised draft 
of final recommendations before the annual meet- 
ing. 
Mr. R. E. L. Saner, Chairman of the Commit- 
tee on Americanization, discussed the plans of his 
committee for an oratorical contest in law schools, 
designed to stimulate good citizenship, but stated 
that it was too late to do the preliminary work this 
year. Approval was given to the report of Chair- 
man Rawle, of the Committee on Classification and 
Increase of Dues, and the Secretary was instructed 
to prepare a suitable amendment to the Constitu- 
tion and By-Laws providing for Life Memberships, 
as outlined in that report. Mr. Blackburn offered 
a suggestion that the Constitution be amended to 
provide for “the nomination and election of mem- 
bers of the General Council by the several State 
3ar Associations, from eligible members of the 
American Bar Association, who are also members 
of the State Association,” with certain other details, 
which was referred to the Special Committe on 
Coérdination between Bar Associations. Certain 
letters relating to the Memorial to Chief Justice 
Chase, which is expected to be completed by May 
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30, 1923, were referred to Chairman Spencer of the 
committee in charge of the matter. Maj. Edgar B 
Tolman, of Chicago, was, on motion, made a mem- 
ber of the Special Committee on Uniformity of 
Sizes of Records and Briefs. At this point forty- 
three new applicants for membership were elected. 

A telegram signed by Elihu Root, Chairman, 
and William Draper Lewis, Secretary, announced 
the call for a representative gathering of American 
lawyers in Washington on Feb. 23, by the Com- 
mittee on the Establishment of a Permanent Or- 
ganization for the Improvement of the Law, and 
expressed an earnest desire that the American Bar 
Association be represented by its officers, Execu- 
tive Committee, ex-Presidents and General Council. 
President Davis explained the preliminary report 
of the committee, which looks to the formation of 
a permanent organization, to be known as the 
American Law Institute. The Committee accepted 
the invitation. As the next matter of business, a 
motion was adopted for appointment of a com- 
mittee of five, with Mr. Davis as Chairman, and 
with power to add to its number, to consider the 
feasibility of the erection of a suitable memorial 
to Sir William Blackstone in the Middle Temple, 
London. Messrs. Richards, Blackburn and Brown 
were appointed members of a committee to de- 
termine which, if any, of the present standing com- 
mittees could be abolished or consolidated. The 
Secretary was instructed to communicate with the 
Chairman of the House and Senate Committees, to 
which the bills approved by the Association con- 
cerning declaratory judgments and the prosecution 
of writs of error had been referred, urging the pas- 
sage of these two bills at the present session of 
Congress. A motion was passed for the appoint- 
ment of a committe of five to consider the question 
of the increase of the salaries of Federal and State 
judges, and President Davis stated that he would 
name this committee after some further considera- 
tion. 

Treasurer Wadhams read the tentative invita 
tion submitted last summer for the meeting of the 
American Bar Association in London in 1924, and 
reported the results of certain inquiries as to the 
time, manner and expense of the trip. A motion 
was adopted for the appointment of a committee, 
with Mr. Wadhams as Chairman, to investigate the 
feasibility of holding the 1924 or some subsequent 
meeting in London and, to that end, to ascertain 
the general attitude of the Bar towards the sug- 
gestion. Messrs. Davis, Brosmith, Shelton and 
Kemp were also named on this committee. Messrs. 
Corliss, Hart and Stovall were appointed a com- 
mittee to consider the feasibility of incorporating 


the American Bar Association. Mr. Hart offered 
a resolution to amend the Constitution so as to 
provide that the offices of Vice-President and 


Member of Local Councils be nominated by the 
Bar Associations of each State, or the executive 
committee thereof, such nominations to be trans- 
mitted to the Secretary of the American Bar As- 
sociation not less than thirty days previous to each 
annual meeting, and published in the Journal in the 
number appearing after the receipt. The resolu- 





tion was referred to the Special Committee on Co 
ordination between Bar Associations in connection 
‘with the suggestion of Mr. Blackburn. Mr. Hart 
was appointed a committee of one to prepare suit- 
able resolutions expressing the appreciation of the 
committee of the many courtesies extended by the 
local and State Bar Associations, the lawyers of 
the State in general, and the press of Hot Springs 
and Little Rock. 

The following sums were allowed in addition 
to the appropriations heretofore made: Committee 
on Uniform Judicial Procedure, $100; Committee 
on Judical Ethics, $300; Committee on Noteworthy 
Changes in Statute Law, $250; Committee on Juris- 
prudence and Law Reform, $300; Section of Patent, 
Trade-Mark and Copyright Law, $300; Section of 
Legal Education and Admissions to the Bar, $500; Ju- 
dicial Section, $100; Conference of Bar Association 
Delegates, $1,000; Commissioners on Uniform 
State Laws, $2,500; Committee on American Citi 
zenship, $500; Committee on Publicity, $250 

The committee commended the movement to 
establish a Commission of unbiased, scientific in 
vestigators, to make a study of all systems of heal 
ing practice, as set forth by David A. Strickler, of 
Denver, President of the Federation of State 
Medical Boards of the United States, but declined 
to take further action, as it was out of its province 
Various communications of minor importance were 
read and appropriate action taken thereon. 

The Executive Committee of the National 
Conference of Commissioners on Uniform State Laws 
met at Hot Springs at the same time as the American 
Bar Association Committee. It decided that its 1923 
meeting would be held at Minneapolis August 22 
27 inclusive, ending the day before the meeting of 
the American Bar Association. A number of pro 
posals before this committee were discussed and 
referred to sub-committees for report to the com 
ing conference. 

All the visitors were much impressed with, and 
deeply appreciative of, the hospitality which they 
enjoyed at Hot Springs. Nothing was left undone 
to make their stay pleasant, and their chief regret 
was that time was lacking in which to avail them 
selves more extensively of the opportunities for 
recreation and sight-seeing which this famous re- 
sort offers in such abundance. The banquet given 
at the Eastman Hotel to the members of the execu 
tive committees of the two bodies and others in 
attendance on their meetings was an elaborate and 
extremely successful function. There was no toast 
master and no fixed program, but there were many 
interesting expressions from the guests. Mr. Ash 
ley Cockrell, of Little Rock, called on Mr. W. H 
Martin of Hot Springs to present President Davis 
of the Association to the banqueters, which he did 
in a very happy manner. President Davis replied 
appropriately. Mr. W. O. Hart, Chairman of the 
General Council of the American Bar Association, 
expressed the appreciation of the visitors to the 
Arkansas State Bar Association, the Garland 
County Bar Association, and the lawyers of the 
State for the invitation to meet in Hot Springs and 
for their gracious hospitality. The press of Hot 


Springs and Little Rock was also thanked for ex- 
tended notices of the proceedings, and the Eastman 
Hotel for furnishing committee rooms and other 
facilities 
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Limits of Shipper’s Right of Action Under Section 7 of Sherman Act—Kohler Act in Penn- 
sylvania Not Legitimate Exercise of Police Power—lJurisdiction of Conspiracy to Defraud 
Federal Government Committed on High Seas—Appropriation of Land by Imposition 





of Servitude 
Pass—Limitation of 


Unfair Competition—Hepburn Act and Carrier’s 
Actions—Double Jeopardy 


Liability on Free 


By Epcar Bronson TOLMAN 


Constitutional Law—Police Power, Taking and 
Impairing Property and Contract 
Obligations 

The Pennsylvania Kohler Act, forbidding the mining of 
anthracite coal so as to cause the subsidence of dwellings 
and other structures, cannot be sustained as a legitimate 
exercise of the police power. 

Vahon, 


Adv. Ops. 154, 


Pennsylvania Coal Co. v 
Sup. Ct. Rep. 158. 

This opinion is significant in that it indicates the 
present view of the Supreme Court as to just how far 
the police power of the state may constitutionally go 
in destroying previously existing rights of property 
and contract. 

In 1921 the Pennsylvania legislature enacted the 
statute here held unconstitutional. The act forbids the 
mining of anthracite coal so as to bring about the sub- 
sidence of buildings used for human habitation except- 
ing on land where the surface is owned by the owner 
of the underlying coal and is distant more than 150 feet 
from any improved property belonging to any other 
person. Other sections prohibit causing in this man- 
ner the subsidence of public or semi-public buildings, 
streets and bridges, and tracks, wires or conduits used 
by municipal or public service corporations. 

In 1878 the defendant coal company had conveyed 
to the plaintiffs the surface of the land involved, but 
the grantor had reserved the right to mine thereunder, 
and the grantee had expressly waived any claim for 
damages caused by subsidence to his buildings. When 
however, defendant’s mining did cause subsidence, 
plaintiffs brought suit, relying on the Kohler Act, to 
enjoin the defendant from mining under their prop- 


erty. The Court of Common Pleas held that the statute 
was unconstitutional and denied the injunction. The 
Pennsylvania Supreme Court, however, was of the 


opinion that the statute was a legitimate exercise of the 
police power and directed a decree for plaintiffs. The 
case came on writ of error to the Supreme Court of the 
United States where this decree was reversed. 

Mr. Justice Holmes delivered the opinion of the 


Court. After stating the facts he said: 

Government hardly could go on if to some extent 
values incident to property could not be diminished 
without paying for every such change in the general 
law. As long recognized, some values are enjoyed 
under an implied limitation and must yield to the 
police power. But obviously the implied limitation 


lits or the contract and due process 
clauses are gone. One fact for consideration in deter- 
mining such limits is the extent of the diminution. 
When it reaches a certain magnitude, in most if not 
in all there must be an exercise of eminent 
domain compensation to sustain the act. So the 
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contend that the legislature has gone beyond its con- 
stitutional power. 


The learned Justice pointed out that this was a 
case of a private house where the public interest was 
small, whereas the extent of the taking—an estate in 
land and a binding contract—was great. He pro- 
ceeded, however, to discuss the general validity of the 
act without special reference to the particular interest 
of plaintiffs : 

It is our opinion that the act cannot be sustained 
as an exercise of the police power, so far as it affects 
the mining of coal under streets or cities in places 
where the right to mine such coal has been reserved. 
As said in a Pennsylvania case, “For practical pur- 
poses, the right to coal consists in the right to mine 
it.” Commonwealth vy. Clearview Coal Co., 256 Pa. 
328, 331. What makes the right to mine coal valuable 
is that it can be exercised with profit. To make it com- 
mercially impracticable to mine certain coal has nearly 
the same effect for constitutional purposes as appro- 
priating or destroying it. This we think that we are 
warranted in assuming that the statute does. 


He distinguished a case where the element of pub- 
lic safety had served to turn the average reciprocity of 
advantage so as to justify the statute there challenged, 
and then said: 

The general rule at least is that while property 
may be regulated to a certain extent, if regulation 
goes too far it will be recognized as a taking. It may 
be doubted how far exceptional cases, like the blowing 
up a house to stop a conflagration. go—and if they 
go beyond the general rule, whether they do not 
stand as much upon tradition as upon principle. 
j In general it is not plain that a man’s mis- 
fortunes or necessities will justify his shifting the 
damages to his neighbor’s shoulders. . . . We are 
in danger of forgetting that a strong public desire to 
improve the public condition is not enough to war- 
rant achieving the desire by a shorter cut than-the 
constitutional way of paying for the change. As we 
already have said, this is a question of degree—and 
therefore cannot be disposed of by general proposi- 
tions. But we regard this as going beyond any of 
the cases decided by this Court. The late decisions 
upon laws dealing with the congestion of Washing- 
ton and New York, caused by the war, dealt with 
laws intended to meet a temporary emergency and 
providing for compensation determined to be reason- 
able by an impartial board. They went to the verge 
of the law but fell far short of the present act. 


Mr. Justice Brandeis delivered a dissenting opin- 
ion in which he sought to uphold the Act as a protec- 
tion of public safety. From this opinion the following 
paragraphs are taken. 

Every restriction upon the use of property im- 
posed in the exercise of the police power deprives the 
owner of some right theretofore enjoyed, and is, in 
that sense, an abridgment by the State of rights in 
property without making compensation. But restric- 
tion imposed to protect the public health, safety or 
morals from dangers threatened is not a taking. The 
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restriction here in question is merely the prohibition 
of a noxious use. The property so restricted remains 
in the possession of its owner. The State does not 
appropriate it or make any use of it. The State merely 
prevents the owner from making a use which inter- 
feres with paramount rights of the public. When- 
ever the use prohibited ceases to be noxious,—as it 
may because of further change in local or social con- 
ditions,—the restriction will have to be removed and 
the owner will again be free to enjoy his property 
as heretofore. 

The restriction upon the use of this property can 
not, of course, be lawfully imposed, unless its pur- 
pose is to protect the public. 3ut the purpose of a 
restriction does not cease to be public, because inci- 
dentally some private perscns may thereby receive 
gratuitously valuable special benefits. . . . If by 
mining anthracite coal the owner would necessarily 
unloose poisonous gases, I suppose no one would 
doubt the power of the State to prevent the mining, 
without buying his coal fields. And why may not 
the State, likewise, without paying compensation, 
prohibit one from digging so deep or excavating so 
near the surface, as to expose the community to like 
dangers? In the latter case, as in the former, carry- 
ing on the business would be a public nuisance. 

... The rights of an owner'as against the pub- 
lic are not increased by dividing the interests in his 
property into surface and subsoil. The sum of the 
rights in the parts cannot be greater than the rights 
in the whole. The estate of an owner in land is 
grandiloquently described as extending ab orco usque 
ad coelum. But I suppose no one would contend that 
by selling his interest above one hundred feet from the 
surface he could prevent the State from limiting, by 
the police power, the height of structures in a city. 
And why should a sale of underground rights bar 
the State’s power? For aught that appears the value 
of the coal kept in place by the restriction may be 
negligible as compared with the value of the whole 
property, or even as compared with that part of it 
which is represented by the coal remaining in place 
and which may be extracted despite the statute. 

. Reciprocity of advantage is an important 
consideration, and may even be an essential, where the 
State’s power is exercised for the purpose of confer- 
ring benefits upon the property of a neighborhood, 
as in drainage projects. But where the police 
power is exercised, not to confer benefits upon prop- 
erty owners, but to protect the public from detriment 
and danger, there is, in my opinion, no room for 
considering reciprocity of advantage. 


The case was argued by Mr. John W. Davis for the 
coal company, by Mr. W. L. Pace for defendants in 
error and by Mr. George Ross Hull as amicus curiae. 


Carriers—Interstate Rates, Sherman Act 

Section 7 of the Sherman Act does not give a shipper 

the right to recover damages resulting from a combination 

to fix rates higher than what would be in effect under free 

competition, where the rates so fixed are approved by the 
Interstate Commerce Commission. 

Keogh v. Chicago & Northwestern Ry. Co., Adv. 
Ops. 21, Sup. Ct. Rep. 47. 

John W. Keogh brought suit in the District Court 
for Northern Illinois, Eastern Division, under Section 
7 of the Sherman Act (passed July 2, 1890) against 
eight railroad companies, and certain individuals. The 
action sought to recover damages resulting to Keogh 
because of an agreement by defendants to maintain in- 
terstate freight rates on excelsior and tow. The rates 
sO maintained were alleged to be arbitrary and unrea- 
sonable and higher than the rates would have been had 
free competition existed. Defendants set up the fact 
that the rates complained of had been approved by the 
Interstate Commerce Commission after a hearing in 
















which Keogh took part. A demurrer to this plea was 
overruled, and, plaintiff electing to stand on his plead- 
ing, judgment for defendants was affirmed by the Cir- 
euit Court of Appeals for the Seventh Circuit, and, on 
writ of error again by the Supreme Court. 

It should be noted that the case arose prior to the 
Transportation Act of February 28, 1920, when car- 
riers were free to maintain even unreasonably low rates 
provided they were not discriminatory. 

Mr. Justice Brandeis delivered the opinion of the 
Court. The fact, he said, that these rates had been 
approved by the Commission did not prevent the Gov- 
ernment from attacking the illegal combination by 
means of the remedies given it by Sections 4 and 6 of 
the Sherman Act. But a private shipper could not re- 
cover damages resulting therefrom for several reasons. 
In the first place the shipper is given a remedy for the 
exaction of an illegal rate by the Act to Regulate Com- 
merce. This being so, the learned Justice continued: 


Can it be that Congress intended to provide the 
shipper, from whom illegal rates have been exacted, 
with an additional remedy under the Anti-Trust Act? 

And if no remedy under the Anti-Trust Law is 
given where the injury results from the fixing of rates 
which are illegal, because too high or discriminatory, 
may it be assumed that Congress intended to give such 
a remedy where, as here, the rates complained of have 
been found by the Commission to be legal and while 
in force had to be collected by the carricr? 

Section 7 of the Anti-Trust Act gives a right of 
action to one who has been “injured in his business or 
property.” Injury implies violation of a legal right. The 
legal rights of shipper as against carrier in respect to a 
rate are measured by the published tariff. Unless and 
until suspended or set aside, this rate is made, for all pur- 
poses, the legal rate, as between carrier and shipper. The 
rights as defined by the tariff cannot be varied or en- 
larged by either contract or tort of the carrier (citing 
cases). This stringent rule prevails, because otherwise the 
paramount purpose of Congress—prevention of unjust 
discrimination—might be defeated. If a shipper could 
recover under Section 7 of the Anti-Trust Act for dam- 
ages resulting from the exaction of a rate higher than 
that which would otherwise have prevailed, the amount 
recovered might, like a rebate, operate to give him a pref- 
erence over his trade competitors. It is no answer to 
say that each of these might bring a similar action under 
Section 7. Uniform treatment would not result, even if 
all sued, unless the highly improbable happened, and the 
several juries and courts gave to each the same measure 
of relief. 

He also pointed out the difficulty arising from the 
fact that the shipper would have to prove in the first 
place that were it not for the illegal combination a 
lower rate would have prevailed, and in the second place 
that this rate would have been one which would have 
been approved as non-discriminatory by the Interstate 
Commerce Commission. Finally, the damages would 
be speculative : 


Here the instrument by which the damage is alleged 
to have been inflicted is the legal rate, which, while in 
effect, had to be collected from all shippers. Exaction 
of this higher legal rate may not have injured Keogh at 
all, for a lower rate might not have benefited him 
Every competitor was entitled to be put—and we pre- 
sume would have been put—on a parity with him. And 
for every article competing with excelsior and tow, like 
adjustment of the rate must have been made. Under these 
circumstances no court or jury could say that, if the 
rate had been lower, Keogh would have enjoyed the 
difference between the rates or that any other advantage 
would have accrued to him. The benefit might have gone 
to his customers, or conceivably, to the ultimate con- 
sumer. 


The case was argued by Mr. H. P. Young for the 
shipper and by Mr. Bruce Scott for the railroads 
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Criminal Law—Federal Jurisdiction 

The Federal courts have jurisdiction of a conspiracy 
to defraud the Federal government committed on the high 
seas, although Section 35 of the Criminal Code, under 
which the act is punishable, does not expressly extend 
Federal jurisdiction to acts committed there. 

United Stat Adv. Ops. 72, Sup. Ct. 
Rep. 39 


es v. Bowman, 


Four officers of the steamship Dio were indicted 
for conspiracy to defraud a corporation in which the 
United States was a stockholder, under Section 35 of 
the Criminal Code. The Dio was owned by the United 
States through its ownership of all the stock in the 
Emergency Fleet Corporation. Defendants were 
charged with conspiracy to order 1,000 tons of oil from 
the Standard Oil Company, deliver only 600 tons, and 
pocket the cash collected for the remaining 400 tons. 
The first count of the indictment, on which the present 
question turned, laid the commission of the crime on 
the high seas, out of the jurisdiction of any state and 
of any district of the United States, but within the ad- 
mirality and maritime jurisdiction of the United States. 

The District Court of the United States for the 
Southern District of New York held that because Sec- 
tion 35 contained no reference to the high seas as a 
part of the locus of the offense defined by it, the section 
had to be construed so as not to extend to acts com- 
mitted there, and sustained a demurrer to the indict- 
ment. On writ of error to the Supreme Court the 
judgment was reversed with directions to overrule the 


demurrer and for further proceedings. 
The Cun re Justice delivered the opinion of the 


Court. He said that federal statutes providing for the 
punishment of crimes against private individuals or 
their property must be so construed that failure to ex- 
tend expressly their operation beyond strict territorial 
limits negatives the purpose of Congress so to extend 
it. He continued: 

rule of interpretation should not be 
as a class, not 


But the 
applied to crin 


same 


inal statutes which are, 


logically dependent on their locality for the govern- 
ment’s jurisdiction, but are enacted because of the right 
of the Government to defend itself against obstruction, 
or fraud wherever perpetrated, especially if committed 
by its own citizens, officers or agents. Some such of- 
fenses can only be committed within the territorial 
jurisdiction of the Government because of the local acts 
required to constitute them. Others are such that to 
limit their Jocus to the strictly territorial jurisdiction 
would be greatly to curtail the scope and usefulness 
of the statute and leave open a large immunity for 
frauds as easily committed by citizens on the high seas 
and in foreign countries as at home. In such cases, 


Congress has not thought it necessary to make specific 

provision in the law that the locus shall include the high 

and foreign countries, but allows it to be inferred 
from the nature of the offense. 

The learned Chief Justice mentioned a number of 
crimes where the extension of the locus was clearly to 
be inferred, among them false certification of an in- 
voice by a consul, forging ship’s papers, enticing de- 
sertion from naval service, and theft or embezzlement 
of stores used for military or naval service. He then 
said (referring to Section 35): 


It is dire 


seas 


cted generally against whoever presents a 
against the United States, knowing it to be 
officer of the civil, military or naval serv- 
department thereof, or any corporation 
States is a stockholder, or who- 
at the same by the use of any cheating 
ever enters a conspiracy to do these 
section was amended in 1918 to include a 


claim 


false 
such, to any 
ice, or to any 
in which 
ever connives 
device, or wh 
things. 


the United 


The 





corporation in which the United States owns stock. 
This was evidently intended to protect the Emergency 
Fleet Corporation in which the United States was the 
sole stockholder, from fraud of this character. That Cor- 
poration was expected to engage in, and did engage in, 
a most extensive ocean transportation business and its 
ships were seen in every great port of the world open 


during the war. The same section of the statute pro- 
tects the arms, ammunition, stores and property of the 
army and navy from fraudulent devices of a similar 
character. We can not suppose that when Congress 
enacted the statute or amended it, it did not have in 
mind that a wide field for such frauds upon the Gov- 
ernment was in private and public vessels of the United 
States on the high seas and in foreign ports and beyond 
the land jurisdiction of the United States, and there- 
fore intended to include them in the section. 


Solicitor General Beck argued the case for the 
United States. 


Eminent Domain—Appropriation of Land by 
Imposition of a Servitude 


Allegations of a petition held sufficient to warrant a 
finding that the Federal Government had, by firing guns 
over petitioner’s land, imposed a servitude upon it amount- 
ing to an appropriation for which compensation should be 
paid. 

Portsmouth Harbor Land and Hotel Co. v. United 
States, Adv. Ops. 131, Sup. Ct. Rep. —. 

In two previous cases the Supreme Court had de- 
cided adversely to the contention of petitioner that the 
United States, by firing guns from a fort across peti- 
tioner’s land, had taken the land and impliedly prom- 
ised to pay for it. There was no question but that pe- 
titioner had suffered a serious loss; the firing had 
frightened patrons away from its summer resort. But 
as the claim was presented in this present suit, addi- 
tional acts on the part of the Government were alleged 
which were relied on to show the government's inten- 
tion to subordinate the land to a servitude. These were 
regarded as insufficient by the Court of Claims, and a 
demurrer to the petition was sustained. But on appeal 
to the Supreme Court the judgment was reversed, two 
Justices dissenting. 

Mr. Justice Holmes delivered the opinion of the 
Court. He said: 


It is alleged that after dismounting the old guns 
for the purpose of sending them to France during the 
late war, the United States has set up heavy coast de- 
fense guns with the intention of firing them over the 
claimants’ land and without the intent or ability to fire 
them except over that land. It also, according to the 
petition, has established upon that land a fire Control 
station and service, and in December, 1920, it again 
discharged all of the guns over and across the same 
land. The last fact, although occurring after this peti- 
tion was filed, may be considered as bearing on the in- 
tent in establishing the fire control. If the United 
States, with the admitted intent to fire across the claim- 
ants’ land at will should fire a single shot or put a fire 
control upon the land, it well might be that the taking 
of a right would be complete. But even when the in- 
tent thus to make use of the claimants’ property is not 
admitted, while a single act may not be enough, a 
continuance of them in sufficient number and for a 
sufficient time may prove it. Every successive tres- 
pass adds to the force of the evidence. The establish- 
ment of a fire control is an indication of an abiding 
purpose. The fact that the evidence was not sufficient 
in 1905 does not show that it may not be sufficient ir 
1922. As we have said the intent and the overt acts arc 
alleged as is also the conclusion that the United States 
has taken the land. That we take to be stated as a 
conclusion of fact and not of law, and as intended to 
allege the actual import of the foregoing acts. In our 
opinion the specific facts set forth would warrant a 
finding that a servitude has been imposed. 
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The dissenting opinion was delivered by Mr. Jus- 
tice Brandeis, with whom concurred Mr. Justice Suth- 
erland. He held that the allegations of the petition 
should be considered not as evidence from which infer- 
ences should be drawn but as ultimate facts. So con- 
sidered, the allegations the learned Justice found insuf- 
ficient to show that the land was taken or that the 
Government officers were authorized to do what they 
did. Furthermore, he said, the judgments in the for 
mer suits were res judicata of the fact that the firing 
was done without intent to impose a servitude. The 
only additional act that might be deemed material was 
the re-installation of guns and a fire control station, and 
this had occurred subsequent to the beginning of the 
suit. It seemed to the learned Justice that the facts 
alleged showed affirmatively that the officers were not 
authorized to acquire the land. And finally he pointed 
out that at the time of the acts complained of the 
United States was still at war, and so had a right to 
fire over land of a private person 


Federal Trade Commission Act,—Unfair 
Competition 
Contracts of agency whereby dealers agree to sell only 
goods produced by the principal are valid and do not con- 
stitute a method of unfair competition. 


Federal Trade Commission 
Co., Adv. Ops. 231, Sup. Ct. Rep. 

The ‘Federal Trade Commission issued a com- 
plaint against the Curtis Publishing Company charging 
it with using unfair methods of competition in viola- 
tion of Section 5 of the Federal Trade Commission 
Act of September 26, 1914, and of Section 3 of the 
Clayton Act, approved October 15, 1914. After a 
hearing during which extensive testimony was taken 
the Commission made a report which may be summar- 
ized as follows: Paragraph one found that respondent 
was a Pennsylvania corporation engaged in publishing, 
selling and distributing weekly and monthly periodicals 
among the States. Paragraph two found that respond- 
ent had entered into contracts for the distribution of its 
publications with dealers who agreed among other 
things not “to act as agent for or supply at wholesale 
rates, any periodicals other than those published by the 
publisher” without the written consent of such pub- 
lisher ; that 447 of these dealers prior to the contracts 
were engaged in the wholesale distribution of the peri 
odicals of various other publishers ; that permission to 
sell other publications had been uniformly denied by 
respondent to dealers so contracting; and that by en 
forcing these contracts respondent had prevented other 
publishers from utilizing the only efficient medium for 
distributing their publications. Paragraph three was 
like paragraph two, except the unlawful acts there al- 
leged were sales or contracts of sale of its magazines 
The Commission found that the method of competition 
described in paragraph two violated the Federal Trade 
Commission Act, and that that described in paragraph 
three violated the Clayton Act and accordingly ordered 
respondent from entering into such contracts or under- 
standings and from enforcing such objectionable pro- 
visions in existing contracts. The Circuit Court of Ap- 
peals for the Third Circuit set aside the order, and on 
writ of certiorari to the Supreme Court the judgment 
was affirmed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. Referring to the duty of the Supreme 
Court in reviewing the action of the Commission. he 
said: 


Curtis Publishing 


Manifestly, the court must inquire whether the 
Commission’s findings of fact are supported by evidence 
If so supported, they are conclusive. But as the stat- 

~ute grants jurisdiction to make and enter, upon the 
pleadings, testimony and proceedings, a decree affirm 
ing, modifying or setting aside an order, the court must 
also have power to examine the whole record and 
ascertain for itself the issues presented and whether 
there are material facts not reported by the Commis 
sion. If there be substantial evidence relating to sucl 


facts from which different conclusions may reasonably 
be drawn, the matter may be and ordinarily, we think, 
should be remanded to the Commission—the primary 
fact-finding body—with directions to make additional 
findings, but if from all the circumstances it clear] 
appears that in the interest of justice the controversy 
should be decided without further delay the court has 


full power under the statute so to do. 
On the principal question he expressed himself in 
part as follows: 


There is no sufficient evidence to show that re- 





spondent intended to practice unfair methods or unduly 
to suppress competition or to acquire monopoly, unless 
this reasonably may be inferred from making and er 

forcing the second or substituted agreement with many 


important wholesale dealers throughout the country 

Judged by its terms, we think this contract is one 
of agency, not of sale upon condition, and the record 
reveals no surrounding circumstances sufficient to giv 
it a different character. This, of course, disposes of 
the charges under the Clayton Act. 

The engagement of competent agents obligated to 
devote their time and attention to developing the prin 
cipal’s business, to the exclusion of all others, wher 
nothing else appears, has long been recognized as 
proper and unobjectionable practice. The evidence 
clearly shows that respondent’s agency contracts w« 
made without unlawful motive and in the order 
course of an expanding business. It does not nec¢ 
sarily follow because many agents had been general 
distributors, that their appointment and _ limitation 
amounted to unfair trade practice. And such 
cannot reasonably be inferred from the other disclosed 
circumstances. Having regard to the undisputed facts 
the reasons advanced to vindicate the general plan ar 
sufficient. 


1 
Ly 





practice 


Mr. Chief Justice Taft expressed a doubt as to the 
language of the prevailing opinion in the paragrapl 
first quoted, fearing that it might be construed to mean 
that the Supreme Court had discretion to sum up the 
evidence on issues undecided by the Commission and 
make itself the fact finding body. This the Court 
clearly could not do 

The case was argued by Solicitor General Beck 
for the Federal Trade Commission and by Mr. John 
G. Milburn for the Curtis Publishing Co 


Interstate Commerce—Hepburn Act 


The regulation of free passes in cases of interstate 
carriage has been taken charge of in its entirety by the 
Hepburn Act, and hence the effect of a condition exempt- 
ing the carrier from liability is to be determined by that 
Act and not by state laws. 

Kansas City Southern Ry. Co. v. Van Zant, Adv 
Ops. 216, Sup. Ct. Rep. 176. 

Respondent sustained injuries while riding in in- 
terstate transportation on the railroads of petitioner 
company. To her suit the railroad set up the fact that 
she was riding on a free pass containing a stipulation 
that the bearer assumed all risk of accident. Plaintiff 
contended that her action was brought under Missouri 
laws by which such a stipulation was declared con 
trary to public policy and void. With this contention 


the trial court agreed and plaintiff accordingly ob 
This was affirmed by the Suprenx 


tained a judgment 
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Court of Missouri which concluded that Congress had 
not legislated with respect to the validity of such stipu- 
lations and that hence the States could legislate thereon. 
The Supreme Court of the United States, to which the 
case came on writ of certiorari, reversed the judgment 
and remanded the cause. 

Mr. Justice McKenna delivered the opinion of the 
Court. Referring to the section of the Hepburn Act 
forbidding the issuance of interstate free passes except 
to employees and their families, he said: 

The provision for passes, with its sanction in penal- 
ties, is a regulation of interstate commerce to the 
completion of which the determination of the effect of 
the passes is necessary. We think, therefore, free passes 
in their entirety are taken charge of, not only their 
permission and use, but the limitations and conditions 
upon their use. Or to put it another way, and to spe- 


cialize, the relation of their users to the railroad which 
issued them, the fact and measure of responsibility the 
railroad incurs by their issue, and the extent of the 
right the person to whom issued acquires, are taken 
charge of. And that responsibility and those rights, 


this Court has decided, the railroad company can con- 
trol by conditions in the passes. Antecedently to the 
passage of the Hepburn Act, we decided that a passen- 
ger who accepts a free pass may exempt a carrier from 
responsibility by negligence, and no public policy is 
violated thereby. (Citing cases) 


In this case the prayer was for $25,000—the 
recovery was for $8,000. Circumstances might have 
made it the larger sum—and this, it is the contention 


and decision, is the determination of state 
could neither permit nor forbid the gift. 
assent. The proceeded from the 
is controlled necessarily in its 
quences by the Federal act to the exclusion of state 
laws and state policies, and such is the effect of the 


cited cases. 
The case was argued by Mr. Samuel W. Moore 
and by Charles H. Montgomery for 


laws which 
We cannot 
Federal act; it 
incidents and conse- 


pass 


for the railroad 
respondent. 


Limitations of Actions 


An amendment to a complaint by a railroad employee, 
asking damages for personal injuries, by alleging that the 
parties were engaged in interstate commerce, does not in- 
troduce a new cause of action, and hence may be made 
although the limitation period has elapsed. 

New York Central & H. R. R. Co. v. 
Adv. Ops. 136, Sup. Ct. Rep. 122 

John W. Kinney, an engineer on a railroad train, 
instituted suit to recover for personal injuries suffered 
in a train collision. The original complaint was drawn 
so as to set forth facts warranting a recovery at com- 
mon law, under New York statutes, or under the Em- 
ployers’ Liability Act, save that it did not allege that 
the parties were engaged in interstate commerce at the 
time of the injuries. This allegation, necessary to a 
recovery under the Federal act, plaintiff was allowed 
to make by amending his complaint, more than seven 
years after the suit was filed. Judgment for plaintiff 
obtained in the Supreme Court of New York was af- 
firmed by the Appellate Division and again by the Court 
of Appeals. The railroad company brought the case 
by writ of certiorari before the Supreme Court of the 
United States, - contention that the amendment 
introduced a new cause of action and hence could not 
be made after the period of the statute of limitations 
had run. The Supreme Court again affirmed the judg- 


Kin- 
ney, 


with tl 


ment 

Mr. Justice Holmes delivered the opinion of the 
Court. He cited Missouri, K. &. T. R. Co. v. Wulf, 
226 U. S. 570, in which a plaintiff, having amended 


two years after commencement of the suit, so as to 
sue (for damages for the death of her son), as ad- 
ministratrix as well as next of kin, obtained a judg- 
ment under the Federal act. He then said: 
We do not perceive that the effect of the amend- 
ment in that case distinguishes it from this. It really is 
a stronger case, because, as we have said, here the 
declaration was consistent with a wrong under the law 
of the state or of the United States, as the facts might 
turn out. The amendment “merely expanded or ampli- 
fied what was alleged in support of the cause of action 
already asserted . . . and was not affected by the in- 
tervening lapse of time.” (Citing cases.) “The facts 
constituting the tort were the same, whichever law 
gave them that effect.” (Citing cases.) Of course, an 
argument can be made on the other side, but when a 
defendant has had notice from the beginning that the 
plaintiff sets up and is trying to enforce a claim against 
it because of specified conduct, the reasons for th« 
Statute of Limitations do not exist, and we are of the 
opinion that a liberal rule should be applied. 
The case was argued by Mr. Hamilton Ward for 
Kinney and by Mr. Maurice C. Spratt for the rail- 
road company. 


Prohibition—Double Jeopardy 
Conviction in a state court under a state law for mak- 
ing, transporting and selling intoxicating liquors is not a 
bar to a prosecution in a United States court under the 
Federal law for the same acts. 


United States v. Lanza, Adv. Ops. 169, Sup. Ct. 
Rep. 141. 


Defendants in error were charged in the District 
Court for the Western District of Washington with 
manufacturing, transporting and possessing intoxicat- 
ing liquor, and with having a still and other materials 
in their possession. To this indictment they filed a 
special plea, setting up that they had already been con- 
victed and fined for the same acts in a state court of 
Washington and under a state law, passed prior to the 
passage of the Eighteenth Amendment. The Govern- 
ment demurred to the plea. The position taken by 
defendants was that two punishments for the same act 
constituted double jeopardy, because authority for both 
the state and the federal law issued from the second 
section of the Eighteenth Amendment, and therefore 
in principle the two punishments were both by the 
United States and in its courts. With this contention 
the District Court agreed, sustained the plea and dis- 
missed the indictment. The case came in error to the 
Supreme Court where the judgment was reversed. 

The Cuter Justice delivered the opinion of the 
Court. After reviewing the facts and quoting the 
conclusions of the Court as to the effect of the Eight- 
eenth Amendment, expressed in the National Prohibi- 
tion Cases, 253 U. S. 350, he said: 

To regard the Amendment as the source of the 
power of the States to adopt and enforce prohibition 
measures is to take a partial and erroneous view of the 
matter. Save for some restrictions arising out of the 
Federal Constitution, chiefly the commerce clause, each 
State possessed that power in full measure prior to the 
Amendment, and the probable purpose of declaring a 
concurrent power to be in the States was to negative 
any possible inference that in vesting the National 
government with the power of country-wide prohibi- 
tion, state power would be excluded. In_ effect the 
second section of the Eighteenth Amendment put an 
end to restrictions upon the State’s power arising out 
of the Federal Constitution and left her free to enact 
prohibition laws applying to all transactions within her 
limits. To be sure, the first section of the Amendment 
took from the States all power to authorize acts falling 
within its prohibition, but it did not cut down or dis- 
place prior state laws not inconsistent with it. Such 
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laws derive their force, as do all new ones consistent 
with it, not from this Amendment, but from power 
originally belonging to the States, preserved to them 
by the Tenth Amendment, and now relieved from the 
restriction heretofore arising out of the Federal Con- 
stitution. This is the ratio decidendi of our decision in 
Vigliotti v. Pennsylvania (April 10, 1922). 

We have here two sovereignties, deriving power 
from different sources, capable of dealing with the same 
subject matter within the same territory. Each may, 
without interference by the other, enact laws to secure 
prohibition, with the limitation that no legislation can 
give validity to acts prohibited by the Amendment. 
Each government in determining what shall be an of- 
fense against its peace and dignity is exercising its 
own sovereignty, not that of the other. 

It follows that an act denounced as a crime by 
both National and State sovereignties is an offense 
against the peace and dignity of both and may be pun- 
ished by each. The Fifth Amendment, like all the 
other guaranties in the first eight amendments, applies 
only to proceedings by the Federal government, BSar- 
ron v. The City of Baltimore, 7 Pet. 243., and the double 
jeopardy therein forbidden is a second prosecution 
under authority of the Federal Government after a first 
trial for the same offense under the same authority. 
Here the same act was an offense against the State of 
Washington, because a violation of its law, and also an 
offense against the United States under the National 
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IV. HENRY FORD vs. 
By WEYMouTH 
Of the Chicago, 


HE case of Henry Ford vs. The Tribune Com- 

pany received great publicity during the trial, be- 

cause of the prominence of the parties and the 
sensational nature of the evidence introduced. The 
plaintiff, one of the world’s richest and best known 
men, had been dubbed an anarchist and an ignorant 
idealist by one of the largest and best known news- 
papers in the world. The fact that Henry Ford had 
sued the Tribune for a million dollars was sufficient 
to attract the widest attention to the case. 

Then, too, public fancy was caught by the striking 
dissimilarity between the views of these parties upon 
national issues. Mr. Ford had long been an ardent 
exponent of the Bryan-Jordan School of Pacifism 
The Chicago Tribune, from the time of Joseph Medill, 
had always been an advocate of national preparedness. 
The Chicago Tribune had praised Mr. Ford both in its 
editorials and news columns for his treatment of his 
employees, and, as Mr. Ford said, “It was on the rock 
of preparedness that we split.” Mr. Ford believed 
that soldiers were murderers, and that those who 
argued for preparedness were war profiteers. The 
Chicago Tribune believed that those who sought to 
reduce the force of government in times of national 


*The attorneys appearing for the parties in this litigation were the 
following: 

For Plaintiff: Alfred Lucking, A. J. Murphy, William Lucking 
and H. Helfman of Lucking. Murphy, Helfman, Lucking and Hanlon 
of Detroit; O. A. Lungerhausen, J. Weeks and Neil A. Reid, of 
Mt. Clemens. 


For Defendant, The Tribune Company: Elliott G. Stevenson, 
Thomas G. kong and one rge Stevenson of Stevenson, Carpenter, Butzel 
& Backus, of Detroit; ace Kent Tenney of Tenney, Harding & 


Sherman, of Chicago; Wenncae Kirkland and Howard Ellis of 
McCormick, Kirkland Patterson & Fleming, of Chicago; W. T. Hosner 
and Warren S. Stone, of Mt. Clemens, 

For Defendant, Solomon News Co.: Wm. Van Dyke and Carl M. 
Rix, of Detroit. 








Prohibition Act. The defendants thus committed two 
different offenses by the same act, and a conviction by 
a court of W ashington of the offense against that State 
is not a conviction of the different offense against the 
United States and so is not double jeopardy 
The learned Chief Justice adduced a “number of 
decisions in which this view of the Fifth Amendment 
found support, and concluded his opinion as follows: 
If Congress sees fit to bar prosecution by the 
Federal courts for any act when punishment for viola 
tion of state prohibition has been imposed, it can, of 
course, do so by proper legislative provision; but it has 
not done so. If a State were to punish the manufac- 
ture, transportation and sale of intoxicating liquor by 
small or nominal fines, the race of offenders to the 
ceurts of that State to plead guilty and secure immu- 
nity from Federal prosecution for such acts would not 
make for respect for the Federal statt 
deterrent effect. But it is not for us to discuss the 
wisdom of legislation, it is enough for us to hold that 
in the absence of special provision by Congress, con- 
viction and punishment in a state court under a state 
law for making, transporting and selling intoxicating 
liquors is not a bar to a prosecution in a court of the 
United States under the Federal law for the same acts 
The case was argued by Solicitor General Beck 
for the United States and by Mr. John F. Dore for 
defendents in error. 
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stress were anarchists ; for, without force in such times, 
government cannot exist. 

Since the rendition of the famous six-cent verdigt 
(which, under the Michigan Statutes, carried with it 
only six cents costs) the writer has received mapy 
requests for transcripts of the evidence relating to 
the high lights of the trial. Usually the request is 
limited to certain portions of the testimony—for in- 
stance, that relating to the Ford International Flag, or 
that relating to the Revolutionary War of 1812 inci- 
dent, or where Mr. Ford thought Benedict Arnold was 
a writer, or that relating to Mr. Ford’s refusal to read 
certain documents because of hay fever, or that relat- 
ing to the depredations on the Mexican border, or that 
relating to the supposed Tribune interests in Mexico, 
etc., etc. I have received but two requests for the 
briefs submitted and for the instructions of the court 
Although the public generally may be interested in the 
pyrotechnical display, the profession, I think, will 
more interested in determining how the fireworks were 
constructed and how set off. 

I have frequently heard it stated by lawyers that 
everything was tried at Mt. Clemens, excepting the 
issues of the case. It is my purpose to indicate how, 
under the conflicting theories of the plaintiff and the 
defendant, these broad issues were formed and were 
materialized. 

The article sued upon was the following: 

FORD IS AN ANARCHIST 

Inquiry at the Henry Ford offices in Detroit dis 
closes the fact that employes of Ford who are members 
of or recruits in the national guard will lose their 
places. No provision will be made for any one depend- 
ent upon them. Their wages will stop, their families 
may get along in any fashion possible, their positions 
will be filled, and if they come back safely and apply 
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for their jobs again they will be on the same footing as 
any other applicants. This is the rule for Ford em- 
ployes everywhere. 

Information was refused as to the number of 
American soldiers unfortunate enough to have Henry 
Ford as an employer at this time, but at the Detroit 
recruiting offices it was said that about seventy-five 
men will pay this price for their services to their 
country. 

Mr. Ford thus proves that he does not believe in 
service to the nation in the fashion a soldier must 
serve it. If his factory were on the southern and not 
the northern border we presume he would feel the same 
way. We do not know precisely what he would do if 
a Villa band decided that the Ford strong boxes were 
worth opening and that it would be pleasant to see the 
Ford factories burn. It is evident that it is possible 
for a millionaire just south of the Canadian border to 
be indifferent to what happens just north of the Mexi- 
can border. 

If Ford allows this rule of his shops to stand he 
will reveal himself not as merely an ignorant idealist 
but. as an anarchistic enemy of the nation which pro- 
tects him in his wealth. 

A man so ignorant as Henry Ford may not under- 
stand the fundamentals of the government under 
which he lives. That government is permitted to take 


Henry Ford himself and command his services as a 
soldier if necessary. It can tax his money for war 
purposes and will. It can compel him to devote him- 


self to national purposes. The reason it did not take 
the person of Henry Ford years ago and put it in uni- 
form is, first, that it has not had the common sense to 
make its theoretical universal service practical, and, 
second, because there have been young men to volun- 
teer for the service which has protected Henry Ford, 
for which service he now penalizes them. 

He takes the men who stand between him and 
service and punishes them for the service which pro- 
tects him. The man is so incapable of thought that he 
cannot see the ignominy of his own performance. 

The proper place for so deluded a human being 
is a region where no government exists except such as 
he furnishes, where no protection is afforded except 
such as he affords, where nothing stands between him 
and the rules of life except such defenses as he puts 
there. 

Such a place, we think, might be found anywhere in 
the state of Chihuahua, Mexica. Anywhere in Mexico 
would be a good location for the Ford factories. 

It was published in The Chicago Tribune, June 
23, 1916. On September 7th of that year, suit for libel 
was started in the United States District Court at 
Chicago. The defendant filed pleas of justification and 
“fair” comment and a demurrer to these pleas was 
argued before Judge Landis in the early winter of 
1917. While Judge Landis had his decision under con- 
sideration, the suit was dismissed and another started 
in the Circuit Court of Wayne County, Detroit, Michi- 
gan. Service was had upon traveling representatives 
of the Tribune Company and upon the Solomon News 
Company, which was joined as co-defendant.? De- 
fendant moved that the service be quashed. The 
motion was overruled. The defendant also moved for 
a change of venue from Detroit on the ground of 
prejudice of the inhabitants in favor of the plaintiff. 
This motion was allowed and the case transferred to 
Judge James G. Tucker at Mt. Clemens, Michigan. 
The trial started May 17, 1919, and lasted until August 
14, 1919. The defendant filed pleas of general issue, 
of justification, and of “fair” comment. 

In order to understand the rulings on evidence it 
is necessary to keep clearly in mind the various rami- 
fications of these pleas. Judge Tucker held that the 
plea of justification was not inconsistent with the plea 
of “fair” comment. He instructed the jury: 

Now, upon the question of fair comment, if you 
become satisfied that the charges of characterizations 
contained in the editorial in question are true in sub- 


stance, that will end your consideration of the case, and 
your verdict will be for the defendant, no cause of 
action,—because the truth is a defense. If it is true, 
they had a right to say it. 

If you do not become satisfied that the characteri- 
zation or charges in the editorial are true, you may then 
consider whether they constitute fair comment or not. 

It was under these two pleas that probably the 
broadest issues ever formed in an American court were 
considered by the jury. 

Under the plea of justification the first question to 
be determined was: “What imputation does the article 
cast on the plaintiff?” The plaintiff contended that 
the word “anarchist”, as used in the editorial, meant 
one who unlawfully seeks to overthow the government ; 
or, as Mr. Ford put it, a bomb thrower. The defend- 
ant contended that the word “anarchist”, as used in the 
editorial, meant one who advocates a condition of af- 
fairs in which the force of government is so inefficient 
or inadequate that the government cannot properly per- 
form its functions. The court finally ruled that, taking 
the editorial in its entirety, either interpretation was 
possible, and that it was for the jury to determine 
which interpretation should be applied to this particular 
case. 

The defendant had the right, however, to prove 
that Mr. Ford was an anarchist in the sense for which 
it contended, because ultimately the jury might adopt 
the theory of the defendant as to the meaning of the 
word. Hence, all of Mr. Ford’s utterances and acts 
having to do with preparedness or with the affairs of 
government were material. The Peace Ship, and what 
he said in connection with it; the International Flag. 
and the purpose for which it was to be used; Mr. 
Ford’s view on the Mexican imbroglio and the World 
War; Mr. Ford’s connection with the exemption of 
Edsel Ford; his munition making during the World 
war,—all of these matters became highly material. At 
the same time, Mr. Ford’s treatment of his employes 
indicated his views on the economic structure of gov- 
ernment and this evidence was introduced by the plain- 
tiff to counteract the foregoing. 

The defense was also permitted to show by expert 
witnesses that the views of well known anarchists 
were parallel to the views of Mr. Ford. On cross- 
examination, however, the bars were let down and 
the experts on both sides were practically permitted 
to give their definition of the word anarchist. 

The charge that Mr. Ford was an ignorant ideal- 
ist permitted proof of the plaintiff’s knowledge of 
history, his ability to read, his knowledge of the Revo- 
lutionary War, and of Benedict Arnold, his under- 
standing that a mobile army was a large army mob- 
ilized, his views on the Constitution of the United 
States, etc., etc. It also permitted the plaintiff to 
prove that Mr. Ford had great knowledge of auto- 
mobiles and business. The line of inquiry regarding 
Mr. Ford’s knowledge of various matters has seemed 
to overshadow all the others; but, as a matter of fact, 
it was comparatively unimportant from a legal view- 
point, for Mr. Ford on cross-examination practically 
admitted this imputation and said that his real objec- 
tion was to the word anarchist. 

But it was the defense of comment which caused 
the court room at Mt. Clemens to become the debating 
ground for such questions as the defense of the nation, 
the Mexican situation, our entry into the World War, 
~ §, There was a directed verdict for the Solomon News Company 


inasmuch as it was a mere distributor of the newspaper, knowing 
nothing of the inclusion within its columns of the alleged libel. 
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etc. What could be the materiality of such matters? 
The defense contended, and the court finally held, that 
even though Mr. Ford was not proved to be an an- 
archist or an ignorant idealist in the sense attached 
by the jury to these words, nevertheless there might 
be a verdict for the defendant under the plea of com- 
ment. If these two imputations constituted comment 
or criticism of a public person honestly made by the 
defendant, based upon facts expressly or impliedly 
stated within the four corners of the editorial declared 
upon, and not an unreasonable or outrageous deduc- 
tion from such facts, and if the defendant proved the 
facts expressly or impliedly stated to be true,—then 
the defense of comment was made out and there 
should be a verdict of not guilty. In other words, if 
the two major imputations were merely conclusions of 
the defendant drawn from premises expressly or im- 
pliedly stated in the editorial, and if such conclusions 
were reasonable and bona fide,—then the conclusions 
were excused because the conclusions added no new im- 
putations to the premises. The indispensable element 
to the defense is proof that the premises or the facts 
upon which the comment is based should be proved 
true by the defendant. 

The express facts upon which the two imputations 
were based are four: first, Ford employes, members 
of or recruits in the national guard, will lose their 
places ; second, no provision will be made by Mr. Ford 
for their dependents ; third, their positions will be filled 
hy others; fourth, when they come back they will be 
ren the same footing as other applicants for positions. 
The defendant showed that these four facts were 
stated by a Ford executive to a Detroit representative 
of various national newspapers, who sent the story to 
the defendant at Chicago. This executive and others 
denied the interview. The plaintiff in rebuttal proved 
that upon going to the border national guardsmen em- 
ployed at the Ford plant were given buttons which 
would procure their reinstatement upon return. One 
of the four facts necessary for the defendant to prove 
in order to make out the defense of comment was 
therefore in doubt. 

But the editorial was meaningless and the jury 
could not judge of the reasonableness of the comment 
unless certain implied or understood facts were put 
before them. For instance, “if they (i. e.: the national 
guardsmen) come back safely ”’ has reference to 
the sending of the national guard to the Mexican 
border. Again, “what happens just north of the 
Mexican border” indicates that something had been 
happening there and that the readers knew of such 
happening. But the jury might, at the time of the 
trial, have forgotten these things which were notorious 
at the time the editorial was published; the defendant 
in order to prove that the basis of the comment was 
true, had the right to show to the jury just what had 
been happening north of the Mexican border. The 
same was true of other implied facts upon which these 
imputations were based. 

The defendant contended that the implied facts 
were the following: 

1. The national guard was called to the border. 

2. That the Mexicans had committed many dep- 
redations just north of the border. 

3. That Mexico was in a state of anarchy. 

4. That the United States was in a state of utter 
unpreparedness, having regard to the dangers which 
were then threatening, namely, the Mexican trouble 
and the German submarine outrages 





. 


The court, after careful consideration, ruled that 
the defense was entitled to prove these facts in order 
that it might argue to the jury that the imputations of 
anarchism and ignorance were conclusions drawn from 
the facts and were reasonably so drawn. The court, 
however, limited the amount of proof bearing upon 
the question of preparedness. 

The subsidiary questions growing out of the offers 
of proof were many and important, but in general the 
scope of the inquiry adhered to the broad funda- 
mentals I have outlined. With such sweeping issues, 
the Ford-Tribune case stands unique. 

It was also necessary for the defense, under the 
plea of comment to prove that the comment was 
honestly made by the defendant without malice. The 
quo-animo of the principal officers of the defendant 
and of the employees who handled this particular 
story, the prior relations between the parties, the utter- 
ances of the defendant regarding the questions in- 
volved,—all were admissable. The defendant’s proof 
consisted largely of testimony that the officers and em- 
ployees of the defendant were actuated in publishing 
this editorial by a desire to deter other large employers 
from adopting Mr. Ford’s attitude regarding the na 
tional guardsmen called to the border. The plaintiff at- 
tempted to prove that the editorials of the defendant 
were actuated by the “greedy-finance,” motive of fore 
ing intervention in Mexico in order to benefit certain 
relatives who had Mexican holdings. The court in- 
structed the jury that there was not sufficient proof of 
this motive for the jury to consider it. The plaintiff 
also introduced in evidence the views of the Chicago 
Tribune regarding the German submarine war :—it 
being contended that the Chicago Tribune was Pro- 
German, seeking to involve the United States in 
quarrels with Mexico in order to distract attention 
from the German outrages. Hence, the defendant was 
permitted to show that its joint editors, Col. Robert 
R. McCormick and Capt. Joseph Medill Patterson 
who were members of the National Guard, had gone 
to the Mexican border, had been on the active fighting 
front in Europe, and that their attitude and the atti- 
tude of the Chicago Tribune had always been pro- 
American. The court also held that there was not 
sufficient evidence of a pro-German motive to go to 
the jury. 

I have frequently been asked to give my views on 
the famous six cent verdict. My opinion is probably 
no better than that of the next person. In my opinion, 
however, the jury felt that the word “anarchist” 
carried with it some connotation of unlawful acts to 
overthrow the government, and that Mr. Ford had 
not done such acts; that Mr. Ford was an ignorant 
idealist because he had assumed to educate our people 
on matters to which he had given no intelligent 
thought; that a verdict of not guilty would have been 
unjust to Mr. Ford, who was not vicious even though 
misled or mistaken; that a large verdict would have 
been unjust to The Tribune Company, which may 
have gone too far in dubbing Mr. Ford an anarchist 
in the meaning finally attached to it, but which had 
merely sought to perform its duty in the manner it 
conceived as most beneficial to the public by pointing 
out the danger to the structure of government of views 
similar to those of Mr. Ford. 

Both sides have claimed the palm: Mr. Ford. 
because he got the verdict. The Tribune Company, 
because six cents bears such a small proportion te 
one million dollars 
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vis of American Bar Association Sets Forth Assets and Liabilities of Lawyers 
‘§ 1922 and Finds Three Great Outstanding Obligations — To Improve 


Professional Standards, Simplify the Law and Defend 
American Ideals of Government* 


the Ides of January, but notwith- 
fact that the year is twelve days 
e are fairly entitled to call this a 
New Year celebration. I welcome it as such for many 
reasons. To tell the truth, we had rather a quiet New 
Year’s Day in the City of New York. There seemed 
to be lacking something of the exuberance that is ex- 
pected on that anniversary. Some celebrants, no 
doubt, had their spirits dampened by the usual 
thoughts of the Christmas bills falling due on January 
second, but such people never add much to the hilarity 
of any occasion Others were looking forward 
anxiously to the inevitable preparation of their Income 
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Tax Returns. Some feared the Ship Subsidy would 
pass ; others were distressed by the dread that it would 
not. Some were groaning because nothing was being 


done by America to assist conditions in Europe, and 
others were frightened for fear that our sacred isola- 
tion might soon be abandoned. A substantial number 
were giving up cherished political berths, and their 
successors were oppressed by the thought of coming 
burdens.—While over it all hung the imminent pres- 
ence of a Federal grand jury engaged at the moment 
in inquiries of a most personal and searching char- 


acter. So we contented ourselves with a few defiant 
bells, whistles and horns, and settled in to await with 
patience what another twelve months might bring 
forth. I am glad, therefore, to be here in the midst 


m which the evidences of care are 
ibsent 
Whatever one may think of the turn of the year 
as a promoter of hilarity, at least it serves a useful 
purpose as a reminder that the time has come to cast 
up one’s accounts and strike one’s annual balance. It 
is on such an errand that I am now bound as Presi- 
dent of the American Bar Association. The midwinter 
meeting of the Executive Committee convenes on 
next Monday at the Arkansas Hot Springs, and it will 
be our duty to take stock and see where the Associa- 
tion stands in this forty-seventh year of its existence. 
[ have no we shall find the aspect of its 
iffairs unfavorable. It is daily growing in member- 
ship, and has now enrolled 18,000 members. In view, 
however, of the fact that there are some 122,000 
lawyers in the United States, its membership should 
clearly be increased. I trust its growth will not halt 
until all American lawyers worthy of the name are 
enrolled in its ranks. Its influence, I venture to think, 
is growing also, and both within and without the pro- 
ing to speak with increasing authority. 
For this reason I regard it as a matter of the highest 
importance that some plan should be arranged for 
organic contact between the American Bar Associa- 
tion and all other state and local associations of the 
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\merican bar. Under the able guidance of Major 

Tolman and his colleagues, the monthly journal, in 

language which has become for the moment famous, 

“every day and in every way grows better and better,” 
*Address delivered | re Chicago Bar Association at annual dinner 
1 12 1923 


while financially, if we are not in a condition suffi- 
ciently prosperous to attract the envious, at least we 
are entirely solvent. 

Other assets and liabilities there are, not of a 
monetary character, but these the Association shares 
with the profession at large. Perhaps you will bear 
with a momentary glance at this balance sheet. 

On the assets side is, first, the nature of the legal 
calling itself, rightly termed the most purely intel- 
lectual of the professions, where every power of mind 
finds room and scope for its widest play. Along with 
this intellectual endeavor there is a satisfying sense of 
service to one’s fellows, without which any vocation 
must soon or late become repugnant to a noble soul. 
Notwithstanding the age-long gibes at our expense. 
public confidence in the craft still persists, and with 
this confidence and as a result of it each day brings its 
opportunity to play in the affairs of state that leading, 
often that decisive, part which, under popular govern- 
ment, has always fallen to the lawyer. It was de 
Tocqueville who said, “I cannot believe that a republic 
could subsist at the present time if the influence of 
lawyers in public business did not increase in propor- 
tion to the power of the people.” These things are 
treasures which I fancy no lawyer present would ex- 
change for those which any of our neighbor craftsmen 
can display. 

But it is well to be reminded that on the other 
side of the ledger there is a list of liabilities which, if 
not overwhelming, are at the least portentous. They 
consist in large of irredeemable bonds, perpetual as 
to principal, bearing coupons payable at short inter- 
vals, and imposing the severest penalties for any de- 
fault in their discharge. The categories of these are 
too numerous and varied to be recited here. I select 
for your attention some of those which seem to me 
most pressing. 

As I take up the first of these imaginary docu- 
ments I find the promise it contains to be endorsed 
on the wrapper in the words, “Improvement of the 
Legal Profession—Whoso careth not for his own is 
worse than an infidel,” and before the American Bar 
can discharge its duty to any one else, it must first 
discharge its duty to itself. This is not a counsel of 
selfishness, but the application of an immutable law 
which governs all human activity. The sins which we 
as lawyers do by two and two, we pay for one by one 
and an unworthy act by an individual, no matter how 
humble, casts a shadow of disgrace upon us all. 

The effort which the American Bar Association 
is making to advance the standards of legal education 
throughout the country is justified by these considera- 
tions. Undoubtedly the conference held in the City 
of Washington last February was the largest and most 
representative gathering ever assembled for the single 
purpose of settling things right in the field of legal 
education. Forty-four State bar associations, 116 
local or foreign bar associations and 27 law schools 
were represented. It approved before dispersing the 
requirement that aspirants for admission to the bar 
































































mea ee re 
Lag ge eee heme 


z= 


- en ee 












94 AMERICAN BAR ASSOCIATION JOURNAL 








should come to it as a result of two years of college 
course and three years’ study in a full time law school. 
Since the adjournment of that conference, this action 
has been endorsed by the bar association of Oregon, 
Michigan, California, Minnesota and West Virginia. 
The Association of Nevada, finding itself with no law 
school within the borders of the State, was constrained 
to be content with approving the college requirement, 
to be followed by three years’ study of law, although 
not of necessity in a law school; and Tennessee, with- 
out accepting the recommendation, has made substan- 
tial advance in the requirements for admission; but 
Kansas, with the boldness which has put her in the 
front of so many movements, has announced that, 
beginning with June, 1924 the equivalent of one year’s 
study in a general college course, and with June 1926, 
two years’ study will be required of all applicants for 
admission to the bar. 

Discussion is not over, but this reform is fairly 
on its way. The great shades of Patrick Henry, with 
his six scant weeks of Coke upon Littleton and the 
Virginia Statutes; Oliver Ellsworth, whose only text 
books were Bacon’s Abridgement and Jacob’s Law 
Dictionary; John Marshall, with his six weeks of 
lectures under George Wythe; or Abraham Lincoln, 
digging away at his Blackstone in his country store, 
are still invoked to prove that great lawyers are born 
rather than made, but no one yet has been found to 
say whether any of these men, had they lived in this 
day of ampler opportunity, and more complex life, 
would have been content with the meagre training they 
received. Until there is some psychological test by 
which to discover a Marshall in the bud we may safely 
decline to rely upon native genius to work miracles. 

The next writing obligatory which I present is 
endorsed, “To simplify the law.” The protection of 
equal laws is the birthright of every American. Some- 
times our law-givers have wandered from the path, 
but when they do, the courts are there to call them 
back again. But justice demands something more than 
this. It is not enough that those who frame it should 
act with high purpose or with good intent. A law, to 
be just, must also be intelligible. To leave one in 
doubt as to the limits of his lawful right may be quite 
as harmful as to deprive him forthright of his liberty. 
The historical instance of imperial edicts written in 
foreign tongues on pillars too high for the eyes of 
the multitude has been for ages the synonym for legis- 
lative tyranny. Open evils in law soon correct them- 
selves, but the hidden defects of uncertainty fester 
long before they can be healed. 

Can it be truthfully said of American law in a 
large part of its field that it is any longer either simple 
or certain? Is it safe to predict that our present 
methods are daily making it any more so? Let us 
face the facts. Year by year and session by session, 
Congress and the Legislatures of the forty-eight States 
are pouring out a flood of statutes, some wise, some 
otherwise, many crudely drawn at the beginning, and 
others rendered unintelligible before their passage as 
the result of parliamentary compromises. Day by day, 
the Federal courts and the courts of the forty-eight 
states are issuing a stream of decisions, each court 
exercising the right to independent judgment, and 
many an opinion clouded by wholly useless expressions 
of dissent upon the bench that renders it. I put a 
concrete question to this assemblage of lawyers: How 
many of those present feel that they can now with 
certainty advise their clients what things are within 








and what without the lawful limits of the Sherman 
Act? Where the conflict of laws is in question, how 
many can hazard a firm opinion either in the field of 
contract or of personal status? Instead of receding 
from the brink of chaos, are we not daily hastening 
toward the precipice? Does not the classification and 
restatement of the law call now, without further delay, 
for a present and enduring effort of all legislators, of 
all judges and of all the members of the Bar? 

I come now to Bond No. 3, The Defense of 
American Ideals of Government. Having sworn, each 
in his turn, to defend the Constitution of the United 
States and the constitution of our several states, we 
are bound in honor to see these great documents prop- 
erly interpreted and fearlessly applied. We did not 
by our oaths, of course, promise to resist those changes 
which advancing opinion might suggest, but we did 
undertake within the limit of our individual power that 
these changes, when they come, should accord with 
the spirit of the original instrument; that they should 
represent the will of a majority and not the transient 
wish of organized minorities, no matter how clam- 
orous ; that they should deal with governmental power 
and functions, and not with individual duties; that 
constitutions should remain constitutions and statutes 
should remain statutes. 

There is a further thought which seems to me 
at the moment to transcend even these considerations. 
It is not hard, I think, to see that a crucial test of the 
American system, both of government and society, is 
approaching. The clouds gather on the horizon; the 
hosts are being marshalled. The battle may not come 
tomorrow, but soon or late, the grapple must come in 
this country between the doctrines of individual liberty 
under which we have grown to greatness, and the 
philosophy of collectivism which can bring in its train 
nothing but stagnation and decline. On one side is the 
conviction that the unit of society is the individual and 
his freedom the State’s greatest care; on the other the 
theory that human society is a concrete whole, and the 
individual its mere servant. There is nothing new 
about this contest; it is as-old as history itself. The 
only thing which surprises is that history is not read 
for its lessons on the subject. 

This doctrine of collectivism takes to itself many 
names,—communism, socialism, paternalism, and, in 
its milder forms, government ownership, and the na- 
tionalization of this industry or that. Back of them 
all lies the fatuous belief that a ready solution can be 
found for every social or economic evil by invoking 
the agencies of government. This idea accounts for a 
large part of the flood of laws that come to crowd our 
statute books and clog our courts. 

The thing which the collectivist brushes aside, 
however, as not worthy the consideration of a true 
reformer, is that government itself is a purely human 
institution, manned, conducted and controlled by men 
of no different stamp or fibre from those whose des- 
tinies they are given power to direct. “Ah!” says the 
collectivist, “but we shall take away from these men 
all chance and hence all desire for private gain and 
leave them no motive for action but the promotion of 
the common good. How much better this will be than 
to leave the forces of private greed in charge!” Un- 
happily, avarice is not the sum of those weaknesses 
which debase the human spirit. Pride, prejudice and 
personal ambition; the desire for partisan advantage, 
the currying of favor with the great, the yielding to 
personal friendships, or, more insidious still, the 
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shrinking from personal responsibility,—these are the 
besetting sins of men in public office, and far more 
frequent and far more deadly than the coarser vice of 
monetary corruption. Until human nature can be 
purged of these elemental weaknesses and a new bap- 
tism of wisdom can be given to every man when he 
assumes a public office, let us have done with the idea 
that government merely because it is government must 
necessarily manage the affairs of men better than they 
can do it themselves. 

Why discuss these things, I ask myself, before an 
audience such as this? Why preach to the converted? 
Yet there is such a thing as confirmation in the faith. 
It was Lord Randolph Churchill who said to his son 
at the beginning of his brilliant public career, “If you 
have anything that you want the public to accept, do 
not be content with saying it once; say it a hundred 
times.” 

This brings me to the last topic which I wish to 
mention,—the duty of the Bar to furnish wise leader- 
ship to the nation 

With a total membership of hardly more than one- 
tenth of one per cent, of the population of the United 
States, seventy-two per cent of the seats in Congress 
are held by members of the Bar. This is a startling 
fact and all the more remarkable when one reflects that 
the life of combat which we lead makes as many 
enemies as friends. It is impossible that such a posi- 
tion could be gained by mere self-seeking. Mere am- 
bition, however vaulting, could not achieve such prom- 
inence for any set of men. It is evidence of the fact 
that in this democracy as in all others the people in- 
stinctively turn for counsel and for guidance to those 
whose life work it is to study the problems of govern- 
ment and of law. Contemplation of this fact and 
reflection upon the posture of affairs today should fill 
every lawyer's heart with a solemn and awful sense 
of his personal responsibility. 

What is the picture that confronts us? From a 
newspaper published on January 2nd, I quote these 
disturbing headlines, symptomatic of the condition of 
the world: “Anxious to Avert War,” “Huge Whiskey 
Fraud Charges,” “More Trouble in Ireland,” “To Re- 
port Labor Conditions in the Coal Fields.” What a 
scene of world disorder such brief sentences portray, 
—but it may comfort you to know that these lines 
appeared in a journal published on January 2nd, 1884, 
instead of the current year. Much water has run 
under the bridge in the nearly forty years that have 
intervened, yet here we are today, even more anxious 
to avert war than we were then, and startled by 
whiskey frauds which beggar the petty peculation of 
the earlier day. The words, “More Trouble in Ire- 
land” still have a prophetic ring, and once more labor 
conditions in the coal fields are undergoing a needed 
review. Have we then made no progress, and has 
the world not moved forward? Is it possible that 
what we take for progress has been merely a drifting 
around and around on the edges of the whirlpool? 
Perhaps only the historian of future centuries can say, 
for the life of mankind is measured not by decades 
but by centuries 

Certain it is that great anxiety still surrounds us; 
great problems still press upon us. Let us take to 
ourselves the motto of the old philosopher, “If a great 
bear appear, I will fight a greater fight,” Let it be the 
aim and purpose of the American Bar to furnish that 
sane and courageous leadership which is the common 
ery of groping, struggling, discouraged masses of men 
the world around. 


American Branch International Law 
Association 


The annual meeting of the American Branch 
was held on January 27, in New York. The after- 
noon session convened at Hamilton Hall, Columbia 
University. Hollis R, Bailey, State Bar Examiner 
and Commissioner on Uniform State Laws for 
Massachusetts, presided and gave a brief account 
of the work of the Association during the year. 
Mr. Charles S. Haight, New York, gave an account 
of the movement leading up to the adoption of the 
Hague Rules relating to carriage of goods by sea 
under a bill of lading. Practical unanimity in favor 
of the Hague Rules has been brought about in the 
various maritime nations and the speaker urged 
speedy legislation here and abroad to carry the 
Rules into effect. Commercial Arbitration in its 
International Aspects was discussed in a paper 
by Julius Henry Cohen, of the American Bar Asso- 
ciation Committee on Commerce, Trade and Com- 
mercial Law. The speaker gave a review of pro- 
posed federal legislation and a proposed treaty to 
make commercial arbitration effective between the 
subjects of different countries. A full discussion 
followed by W. H. H. Piatt, Chairman of the Com- 
mittee of the American Bar Association, and by 
Charles L. Bernheimer, Chairman of the Committee 
of the Chamber of Commerce of the State of New 
York. Professor Manley O. Hudson, of the 
Harvard Law School, gave an account of the 
growth of international legislation through the 
League of Nations, and Arthur K. Kuhn of the New 
York Bar presented an analysis of Latin-American 
legislative policies, SO tar as these were disciosed 
at the international Conterence recently, heid at 
Buenos Aires. 

‘Lhe evening session was held at the Hotel Mc- 
Alpin, Hon. George W. Wickersham presiding. 
Mr. justice Mignauit, of the Supreme Court of 
Canada, emphasized the cordial reiations existing 
between Canada and the United States. Maitre 
Lucien Courtois, of the Paris Kar, made observa- 
tions of certain ditterences between French and 
American legal procedure. Former Attorney-Gen- 
eral J. Weston Ailen, of Massachusetts, gave an ac- 
count of the impeachment proceedings recentiy con- 
ducted by him agaist the District Attorney of 
Middlesex County and drew attention to certain 
abuses in Grand jury procedure. His remarks were 
supplemented by Hon. Charles B. Elliott of Minne- 
apolus, who compared our jury system generally 
with the Spanish procedure and his observations 
of its workings in the Philippines while serving as 
United States Commissioner. Jerome S. Hess, of 
New York, discussed problems arising out of the 
recent attachment proceedings sought against prop- 
erty of the Mexcian Government and the decisions 
of the Court of Appeals on actions brought against 
the Russian Soviet Republic. 

Officers elected for 1923 are as follows: Presi- 
dent, Charles B. Elliott, Minneapolis; Vice-Presi- 
dent, Harrington Putnam, New York; Chairmap of 
Executive -Committee, Charles Noble Gregory, 
Washington, D. C.; Honorary Secretary, Arthur K. 
Kuhn, New York; Treasurer, Hamilton Vreeland, 
Jr., New York. 
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THE IMPROVEMENT OF THE LAW 


An important movement has begun under 
distinguished leadership, for the ascertainment 
of uncertainties and conflicts in the law and 
for the restatement of the fundamental 
principles applicable thereto. 

The statement of the general plan of 
the conference to be held this month for the 
formation of a permanent organization to 
effect these improvements appears at some 
length in another column of this iSsue. It 
should be emphasized at the outset that the 
plan does not contemplate the formulation 
of a code which shall restate the whole body 
of the law. 

It is believed that such a proposal would 
meet with little favor, would be impossible 
of accomplishment and would be an injuri- 
ous thing to do, even if it could be done. 

There must be flexibility in the law and 
any effort to destroy this necessary quality 
should be opposed. This is the quality of the 
law that permits it to meet and satisfac- 
torily deal with new questions and new con- 
ditions. Without it there can be no growth 
and the utility of the judicial institution 
would be greatly impaired in its application 
to the multiplex affairs of modern business 
and social life. 

It should also be observed with ap- 
proval that the plan does not necessarily 
contemplate legislative action. It is almost 
a truism to say that the poorest kind of law 
is statute law. The effect of the proposed 
restatement of the law will and should de- 
pend upon the character of the work done 
by those in charge of the project. If the re- 
statement commands the intellectual assent 
of the profession and if it is sufficiently con- 
vincing to be quoted by the judges of the 


courts of last resort in support of their judg- 
ments, nothing could be added to its force by 


legislative action. 


The project wisely proposes to begin 
with a limited number of subjects and the 
scope of the field should not be unduly en- 
larged at the beginning, but we venture to 
suggest that the uncertainties and defects of 
the law are not exclusively or chiefly in sub- 
stantive law. The law of procedure and 
practice shows glaring instances of confu 
sion uncertainty and inefficiency. Simplifi- 
cation and uniformity of judici: il methods of 
business will go far toward the improvement 
of the judicial machinery and will cooperate 
most strongly in the improvement of sub- 
stantive law. 


JUDICIAL ETHICS 


Much interest has been manifested 
the work of the committee of the American 
Bar Association for the formulation of a 
code of Judicial Ethics. 

Some question has been raised as to the 
propriety of lawyers imposing a code of 
ethics on judges, to which there are at least 
two plain answers: First, a majority of the 
members of this committee are judges, so 
that the formulation of this code is chiefly 
in the hands of the judges themselves; 
ond, judges are simply lawyers promoted to 
a position of specialized professional duties 
in the administration of justice, and the co- 
operation of practicing lawyers in the task of 
the formulation of a code of judicial ethics is 
not only helpful to the judges themselves but is 
also a part of the lawyer’s plain duty. 

Any idea that the bar should be sub 
servient to the bench is one in conflict with 
a just conception of the function of the judge 
and the lawyer. The judge should be en- 
titled to that perfect courtesy which every 
gentleman instinctively offers to his equal. 
He is entitled to that deference which comes 
from the temporary exercise of important 
delegated powers, but when the judge errs, 
there i Is no one in a position to challenge the 
error and correct the result, as effectively as 
the lawyer. 

Moreover, there is real need for the 
statement of the broad general principles 
which should govern the judges in the exer- 
cise of their high prerogative and in the dis- 
charge of their grave responsibilities. There 
can be no, upward growth without constant 
striving after high ideals. These ideals must 
be declared, discussed and formulated, so 
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that those who unaided would fall short of 
achieving the loftiest standards, may find 
help and inspiration from other sources. 


We commend to the committee the 
words of Coriolanus: 
“O honored Gods, 
Keep Rome in safety and her chairs of Justice 
Supplied with worthy men!” 


ONE FORM OF COMPENSATION 

The tributes paid Chief Justice Shaw of 
California at the San Francisco Bar Asso- 
ciation banquet, held on the eve of his retire- 
ment; the resolutions presented recently by 
the Louisiana Bar Association to the Su- 
preme Court of that state on the retirement 
of Chief Justice Provosty; the annual din- 
ner given by the Illinois Bar Association in 
honor of the judges of the Supreme Court 
of that commonwealth—these, and similar 
events that one reads of from time to time, 
bear witness to one form of judicial com 
pensation. This form depends on the man 
and not on statutory or constitutional pro 
vision. It is the high and sweet reward of 
knowing that one’s services are understood 
and appreciated by those capable of measur- 
ing their value. Such compensation fortu- 
nately is not reserved for special occasions 
like retirement. It is given to the able and 
upright judge all through his career, both 
by Bar and brethren of the Bench, and is 
never diminished but always increased dur- 
ing his term of office. It constitutes a stimu- 
lus that can not be overestimated. 

It has been said that great poets require 
great audiences. In other words, without 
at least a limited public capable of realizing 
and acclaiming the beauty of his work, the 
great poet does not appear. He is blasted 
even before the flower of his genius by the 
lack of appreciation. But the judge is for- 
tunate in that he generally has an audience 
capable of appreciating his services and 
ready and willing to bear witness to it. He 
is no lonely figure exhibiting capacity and 
maintaining high judicial ideals merely be- 
fore a heedless multiude that can seldom 
gauge correctly the finer and higher quali- 
ties of the judicial talent. He has a select 
body, before which pose and pretense indeed 
go for what they really are, but which knows 
merit when it sees it, and is proud to honor 
and acclaim it. Beyond the pale of the pro- 
fession the very greatest judicial ability may 
be but the shadow of a shade; its very vir- 
tues may have made it an object of tempo- 


rary reproach. Within the profession it is 
not so. The Bar understands and the judge 
is made strong by the knowledge that it 
does. 

Fortunate it is for the Bench and Bar, 
and for the country as a whole, that the able 
judge can thus find stimulation and reward 
beyond that furnished by the mere transient 
manifestations of popular favor. Were the 
latter the sole source of appreciation, it 
would mean the abolition of the great audi 
ence, speaking from the legal standpoint, 
which now evokes and rewards the best that 
is ina judge, and the substitution of one that 
naturally knows too little of legal processes 
to understand clearly or encourage fully. 
And it must remain one of the most impor 
tant functions of the Bar thus to supply the 
discriminating praise which judicial merit 
deserves and to counteract the effect of the 
too often undiscriminating praise of qualities 
of no real judicial significance. 


A FEW SUGGESTIONS 

The Journal would suggest to members 
who wish their addresses changed on the mail- 
ing list that such changes should be sent to 
this office about two weeks before the date of 
issue—which is the tenth of the month—to in- 
sure their being made in time for the next 
issue. For reasons unnecessary to explain 
here, the correction cannot be made as quickly 
as some apparently assume. In case the notice 
does not arrive by the date above mentioned, 
the next issue will probably go to the old ad- 
dress, but the following number to the new 
address. The Journal receives a good many 
letters from time to time asking why the-cor- 
rection has not been made, and it trusts that 
this will explain the situation. 

For the information of Secretaries of 
State Bar Associations, and others who may 
contemplate sending legal news of interest to 
the profession, it may be stated that the Jour- 
nal’s date of publication is the tenth of the 
month of issue. The forms close on the 5th. 
This means of course that all news matter for 
the current issue should be in several days be- 
fore that time, by the first at the latest, if that 
is possible. Articles submitted for publication 
require of course more extended consideration, 
and should be sent in at the earliest possible 
moment. If found available, they will appear 
in the earliest issue in which space can be found 
for them. 











LAW AND LAWLESSNESS 





Recent Material Progress of Man, Changes That Have Come Over Our National System of 
Education, and the Ease and Incqnsequence with Which We Make and Modify 
the Law, Are Among Principal Factors Making for Lawlessness 
in Our National Life* 





By NicHoLas Murray BuTLER 
President Columbia University, New York 


N this presence of a distinguished and representative 

company of American lawyers and men of affairs, 

it would be quite easy to speak once again with 
appropriate rhetorical flourishes those sonorous plati- 
tudes concerning the law and its supremacy with 
which we are all familiar. One who does not venture 
beyond the limits of common consent may gain uni- 
versal applause, but he does not contribute to progress. 
My preference is to raise, with such definiteness as the 
time at my disposal will permit, some fundamental 
and doubtless disputed issues which I conceive relate 
directly to the subject under discussion. 

That disregard of law, disobedience to law, and 
contempt for law have greatly increased and are still 
increasing in this country, is not to be doubted. 
Similar happenings are taking place in other parts of 
the world, but one may wonder whether the unenviable 
supremacy of the people of the United States in this 
field is not fixed for the time being. In all parts of 
the country judges and lawyers are discussing the 
prevalent spirit of lawlessness, and usually énd by as- 
serting emphatically that the law must be and shall 
be enforced exactly as it is written without fear or 
favor. This has a fine sound and is universally ap- 
plauded, but it contributes absolutely nothing to an 
understanding or solution of the grave problem which 
wide-spread lawlessness has raised. An examination 
of the procedings of the recent annual meetings of Bar 
Associations throughout the country establishes the 
fact that almost all of them have been hearing discus- 
sions of this topic. Its importance, therefore, and its 
nation-wide character may be taken for granted. 

It is rather a sorry outcome of our century and 
a half of existence as an independent nation, proclaim- 
ing to the world the discovery of the best possible 
method of providing for liberty under law, that we 
should now be pointed to as the law-breaking nation 
par excellence. At the meeting of the American Bar 
Association held in San Francisco in August last, I 
listened to the report of a special committee on law 
enforcement. That committee called attention first to 
the fact that we in this country are without adequate 
and accurate statistical information as to crime, and 
will remain so until the Department of Justice is in 
position to establish a Bureau of Records and Sta- 
tistics where all relevant information may be assembled 
and preserved, and to which recourse may be had by 
courts and public officers throughout the nation. That 
committee offered a most disheartening and indeed 
shameful comparison between the law-abiding character 
of the people of the Dominion of Canada and that. of 
the people of the United States. They seemed to feel 
that the situation was somewhat relieved by the fact 
that when Canadians cross the border they become 


*Address delivered before Ohio State Bar Association at Columbus, 
Ohio, on January 26, 1923. 
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proportionately less law-abiding than when at home. 
Some of us might think that, contrary to the adage 
of the poet Horace, these immigrants had changed both 
the sky above them and the spirit within them, and 
that the inference was not complimentary to the United 
States. However that may be, the Dominion of 
Canada, with a population of some nine millions, 
stands in most enviable contrast to Cook County, 
Illinois, with a population of some three millions, when 
burglaries, larcenies, and homicides are taken as stand- 
ards of comparison. 

It was of particular interest to hear in that report 
the statement that particularly since 1890 there has 
been and continues to be a constantly widening and 
deepening tide of lawlessness in the United States. | 
hoid that date, 1890, to have marked the turning point 
for the worse in more than one field of thought and 
action, and to be a truly significant date for anyone 
who would understand the prevalent lawlessness 
among our people. It seems clear that the remedies 
usually suggested for this lawlessness are very super- 
ficial and can have none but superficial and temporary 
results. It is all well enough to increase the number 
of judges, to make criminal trials more speedy and 
sentences after conviction more severe, and in various 
other conventional ways to strengthen the administra- 
tion of justice. We may, however, do all these ex- 
cellent things, and lawlessness will still continue to 
exist and to grow unless its underlying causes be 
reached and dealt with. Human experience has long 
since exploded the doctrine that a severe punishment 
will deter from the commission of crime. The fear 
of detection will so deter, but the fear of punishment 
will not. 

In order to get at the fundamental facts in respect 
to lawlessness, we must dig down somewhat deeper 
than ordinary. There is, first, the body of new infor- 
mation just being brought to general public attention, 
which appears to indicate that during the past hundred 
years and more the material progress of man and his 
power to control and apply the forces of nature have 
far outrun both his intellectual and his moral capacity 
and competence. One of the most distinguished of 
American scientists recently said in my hearing that 
he had about come to the conclusion that all his dis- 
coveries and advances were harmful rather than help- 
ful to mankind because of the base and destructive 
uses to which they were likely to be put. He insisted 
that, in the present state of public intelligence, if there 
was a lofty use and a lower use of his discoveries and 
inventions, evidence multiplied that the lower use 
would be the first chosen. He pointed, among other 
things, to the fact that the Great War, with all its 
destructiveness and appalling loss of life and treasure, 
could never have been fought except by the use of 
two of the most beneficent and striking of modern in- 
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ventions, namely, the telephone and typhoid prophy- 
laxis. What, he added, is the use of inventing and 
improving the telephone or of discovering and apply- 
ing typhoid prophylaxis, if the killing of millions of 
men is the best use that-can be made of them? 

Frankly, we must face the possibility that we are 
living in a material world to which but a portion of 
the people are intellectually and morally adjusted. 
These, and these alone, be they few or many, are in a 
state of mental health. The others are pathologic 
cases from the intellectual and the moral point of 
view. They are not mentally defective as that term 
has been understood, nor are they in any technical 
sense insane; but they are sufficiently maladjusted to 
their environment to be lacking in complete mental 
and moral health. If conditions like these be super- 
added to the general temperament and known char- 
acteristics of the people of the United States, it is not 
difficult to see how a wide-spread spirit of restlessness, 
of dissatisfaction with law, and eventually of disregard 
for law, might be brought about. The more advanced 
of our students and investigators of mental life and 
mental health are quite alive to these conditions, but 
as yet they are voices crying in a wilderness. 

The report of the American Bar Association’s 
committee on law enforcement mentioned the year 
1890 as significant in the history of the development 
of lawlessness in this country. That happens to be 
about the time when the standards and methods of 
general education which had existed in the United 
States for more than a half-century began to give way 
before those that have since become increasingly in- 
fluential not only in our schools and colleges but in 
our - homes. For various reasons which need not be 
gone into here, there then began to be an increasingly 
sympathetic response to the doctrine which had tor 
some time been preached, that no youth should be 
asked to follow any course of study that he did not 
like and that was not of his own choosing. His tastes 
and early capacities, or perhaps his whims, were to 
take the place of human experience and the general 
interest in determining how he should spend his time 
while in the process of formal education. A quick 
effect, and indeed an almost unconscious effect, of the 
practice of such a doctrine is to displace discipline and 
to arouse in the mind of youth contempt and disre- 
gard for those things which he has not chosen to know, 
regardless of what may be the opinion of others con- 
cerning their value and importance. In this way the 
individual learns to separate his own tastes, his own 
interests, his own occupations, from those of the com- 
munity of which he is a part, and only to prefer and 
to follow his own. That subtle and many-sided in- 
fluences would in this way be set in motion to make 
for lawlessness seems obvious. 

Until about 1890 the ruling notion in American 
education was that there existed such a thing as gen- 
eral discipline, general knowledge, and general capac- 
ity, all of which should be developed and made the 
most of by co-operation between the home and the 
school. As a result of a few hopelessly superficial 
and irrelevant experiments, it was one day announced 
from various psychological laboratories that there was 
no such thing as general discipline and general capac- 
ity, but that all disciplines were particular and that all 
capacities were specific. The arrant nonsense of this 
and the flat contradiction given to it by human ob- 
servation and human experience went for nothing, and 
this new notion rapidly spread abroad among the 


homes and schools of the United States, both to the 
undoing of the effectiveness of our American educa- 
tion and to the spread of a spirit which makes for law- 
lessness. It would surprise a great many excellent 
persons to be told that the schools upon whose main- 
tenance they are pouring out almost unlimited sums 
raised by public tax were, quite unconsciously, doing 
all that they reasonably could to implant a spirit of 
lawlessness in those who come under their influence. 
And yet that is the sober truth. If a youth be taught 
at home or in school that there are no fundamental 
underlying principles, but that the world is his oyster, 
to be consumed at such time and in such fashion as 
he may see fit, or that it is to be made over to his 
heart’s desire, one need not wonder when a spirit of 
lawlessness and restlessness under order and con- 
straint find expression in his life. The platitude- 
makers tell us sometimes that education is preparation 
for life, and sometimes that education is life; take 
either horn of the dilemma, and the sort of education 
to which we are now subjecting our youth is too often 
a training in the spirit of lawlessness. No person can 
be called educated who will not do effectively some- 
thing that he does not wish to do at the time when it 
ought to be done. 

If these considerations be correctly stated, a 
secure foundation for lawlessness has been laid in our 
national life, and an invitation to lawlessness has been 
extended by the recent material progress of man and 
by the changes that have come over our national sys- 
tem of education. The sum total of the effects of 
these causes is to predispose to lawlessness. In such 
case there is no effective barrier raised against human 
passion, human greed, human revenge, or human 
cupidity. First comes individual interest and indi- 
vidual satisfaction; then group or class privilege, or 
advantage ; and last of all, the interest of the general 
public, which in a healthy and law-abiding society will 
always be supreme. 

Upon the foundation so laid, there has been rising 
for some time past a structure making for lawlessness, 
which has had the co-operation of many builders, most 
of whom have been quite unconscious of the part they 
were playing. Our legislatures, both state and na- 
tional, and our various administrative boards and 
bureaus, are largely made up of those whom Thomas 
Jefferson wittily described as demi-lawyers. Their 
ruling passion is a statute or an administrative order. 
Their const@nt appeal is to force, to what has come 
to be known as the police power of the state, and 
they exercise it with a ruthlessness and a ferocity from 
which kings and emperors have been accustomed to 
draw back. Shortly before retiring from public life, 
former Senator Thomas of Colorado, himself a learned 
lawyer of high type, made a speech in the Senate in 
which he pointed out that within a relatively short 
period of time we Americans had some seventy thou- 
sand statutes, state and national, passed for our guid- 
ance and government. To state this fact is to name 
a powerful force making for the spread of lawlessness. 
When the temporary is confused with the permanent. 
and when the unimportant and trivial is mistaken for 
that which has broad reference and wide implication, 
intelligent citizens must not be expected to look 
seriously upon statutes and statute-making or to treat 
all statutes with equal respect. The strain is quite too 
much for common sense and for a sense of humor to 
bear. I well know that it is the opinion of lawyers 
that whatever enactments are duly made by a legisla- 
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ture and upheld by a competent court, are part of the 
law. But that is an illusion. They are only part of 
the law if general public opinion supports and upholds 
them. There is a silent referendum in the hearts and 
minds of men on every important enactment by a legis- 
lature and on every important decision by a court 
which involves a fundamental principle of civil liberty. 
Without a favorable issue in that referendum, the 
statute and the decision alike are written in water. It 
must not be forgotten that law is but one form of 
type of social control. 

It is not so many years ago that Americans used 
to laugh at the Prussian bureaucracy and to point with 
scorn at the signs Verboten that were to be seen on 
every hand in Prussia. Our bureaucracy is quite as 
bad as that of Prussia ever was, without being so 
efficient, and now we have a dozen Verboten signs in 
the United States to every one that Prussia can show. 
Not a few of the printed forms addressed to citizens 
by various bureaus of the national and state govern- 
ments are rude and peremptory to the point of in- 
solence, and are justly resented by self-respecting citi- 
zens. The multiplication of petty crimes has gone on 
until the list includes scores of perfectly innocent de- 
partures from the conventional and scores of perfectly 
harmless infractions of good manners and good con- 
duct. No longer do the demi-lawyers stop with de- 
fining these acts as misdemeanors. Not infrequently 
they are. elevated to the rank of felonies. Is it any 
wonder that an intelligent and self-respecting public 
revolts at that sort of official treatment? It may just 
as well be frankly stated that a very distinct contribu- 
tion to the spread of lawlessness is made by the ease 
and inconsequence with which we make and modify 
the law. Did time serve, it would be possible to give 
illustration after illustration drawn from the statute 
books and administrative codes of states in all parts 
of the Union. Thomas Jefferson would rise in his 
grave if he could know what is now going on in the 
United States, not infrequently at the behest and 
under the influence of the political party which still 
professes allegiance to his name and principles. 

In this respect things have come to such a pass 
that the really public-spirited legislator who should 
vote No on every roll call in respect to the final passage 
of a bill would be rendering public service nine times 
out of ten. The common law will take care of our 
developing needs in far better fashion than will stat- 
utes in all but a very small class of cases. The influence 
of a sound education and a true religion, if really be- 
lieved in instead of being merely talked about, would 
in time build up a spirit of obedience to law, which no 
possible system of law enforcement can ever bring 
about. Through centuries a habit of obedience to the 
Ten Commandments may be built up among men, but 
the Ten Commandments cannot be enforced by all the 
governments and armies in Christendom. 

This is but one more phase of the never-ending 
struggle between reason and force in human life 
Civilized states, and particularly those which rest upon 
a basis of popular government, are always steadily 
aiming to widen the area in which reason rules and to 
narrow that in which force controls, both as to their 
internal policies and as to their international relation- 
ships. We in this country, however, have of late been 
pursuing the reactionary policy of widening the area 
where force controls, and this is justly resented by a 
very large number of Americans. Their resentment 
leads naturally, in the case of not a few, to lawlessness 








in one of its many forms. It is no answer to say that 
these statutes and these administrative orders are made 
‘in pursuance of law, and that at bottom they rest, 
through the medium of our representative institutions, 
on the will of the majority. The will of the majority 
is under precisely the same limitations as was the will 
of the monarch. In the process of gaining freedom, it 
has never been the intention of modern men to substi- 
tute a tyrant with many heads for a tyrant with one 
head. They have endeavored and have struggled to 
mark out and to define an area of civil and political 
liberty into which no tyrant may enter, whether he 
have one head or many. The invasion of that area by 
the many-headed tyrant under the ostensible forms of 
law is just as repugnant to the lover of liberty as is 
its invasion by the monarch claiming to enter by divine 
right. When the law commits a trespass, it can hardly 
expect that sort of hospitable welcome which is cheer 
fully offered to an invited guest. 

These were once fundamental 
American public polity. They were universally ac 
cepted by the fathers, and were laid down as the chart 
by which our ship of state was to be guided as it set 
out on its memorable voyage across the seas of politi 
cal experience. It needs no argument to prove that 
we are tending to lose sight of these fundamental 
principles and to try all over again, although in new 
forms, the world-old experiment of tyranny and des 
potism, and interference with personal life and private 
conduct. It has been settled and generally accepted 
law in the United States for nearly two generations 
that when an undertaking privately organized become 
charged with a public interest, then public 
and control may rightly be established over it. Sim 
ilarly, it is only when the private life and personal 
conduct of an individual become so charged with 
public interest that public authority has any proper 
concern with them at all. It would not be unbecoming 
for us all to reread at intervals the Declaration of In 
dependence, and to reflect seriously upon its words. 
[If the American of today were to read Thoreau’s 
essay on Civil Disobedience, he might be startled but 
he certainly would be enlightened. 
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It would be lacking in frankness and sincerity not 
to point out two important and law-made influences 
which are now making, and seem likely to make, fort 
lawlessness in American life. The American people 
as a whole cannot escape full share of the responsibility 
for these two influences, although they are in part due, 
no doubt, to what Walt Whitman described as “the 
never-ending audacity of elected persons.”’ The first 
is the Fifteenth Amendment, proclaimed in 1870, and 
the second is the Eighteenth Amendment, proclaimed 
in 1919. In form and in fact, and judged by all the 
usual tests and standards, these two amendments to 
the Constitution of the United States are part of the 
organic law, with all the rights and authority whicl 
attach thereto. Nevertheless, they are not obeyed by 
large numbers of highly intelligent and morally sensi 
tive people, and there is no likelihood that they can 
ever be enforced, no matter at what expenditure of 
noney or of effort, or at what cost of infringement 
or neglect of other equally valid provisions of the same 
Constitution. The purpose of those who advocated 
and secured the adoption of these two amendments 
was excellent, but they did not stop to deal with the 
realities of politics and of public morals 

When the Thirteenth Amendment abolished slav- 
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for the reduction of the representation in Congress 
from any state which abridged the right of any citizen 
to vote, except for participation in rebellion or other 
crime, the matter might well have rested there. All 
that was needed was the courage and the public opin- 
enforce the Fourteenth Amendment, and 
ral states would have made provision 
protection by which the intelligent 
uld have been permitted to vote. Gen- 
eral Robert E. Lee himself testified in this spirit before 
the Reconstruction Committee of the Congress. The 
Civil War had but just ended, however, and passion 
ran high. Therefore, the Fifteenth Amendment was 
proposed and ratified, and the right of suffrage was 
given a national basis and protected by a national 
guaranty. What has been the result? After a half- 
century the colored man votes in those states where he 
voted when the Fifteenth Amendment was passed, but 
he rarely votes, and certainly does not freely partici- 
pate in public life, in those states where he did not 
vote then. Every attempt to enforce the Fourteenth 
or Fifteenth Amendment has been denounced as 2 
force bill. Oddly enough, it has been so denounced by 
senators and representatives who will go 
enforce the provisions of the Eigh- 
teenth Amendment The practical question is not 
whether or not the colored man should vote in the 
Southern States, but whether the American people will 
he problem presented by the nullification 
throughout large part of the land of a most im- 
portant provision of the Constitution of the United 
States. Everyone knows what political results follow 
from the failure to enforce the provisions of the 
Fourteenth Amendment and from the skillful meas- 
ures which have been enacted to escape its provisions 
without actually violating it. All this is a matter of 
history. No one in his senses wishes to overturn white 
government in the Southern States; but every one with 
the American spirit in his heart wishes fair play and 
a fair chance for the colored man and the removal of 
any continuing cause of lawlessness which has its 
foundation in the organic law itself. It is elementary 
that an individual or a community may not defy law 
in one respect without developing a habit of disregard 
If the American people stand idly by and 
Amendment unenforced and unen- 
it runs counter to the intelligence 
and moral of large elements of the population, 
must they not either remove the offending cause from 
the law or leave off bewailing the lawlessness to which 
its presence naturally leads? This generation has be- 
come so accustomed to the cavalier treatment of the 
Fourteenth and Fifteenth Amendments that it rarely 
weighs, and little understands, the influence flowing 
from them for lawlessness. It fair question 
whether, if the Fifteenth Amendment were repealed 
and the Fourteenth Amendment were enforced, the 
political and social condition of the colored man in the 
Southern would not be vastly improved. 
Certainly, a powerful and continuing cause of lawless- 
ness would have been eliminated, and the political con- 
dition of the colored man would be no less advan- 
tageous than now 

The situation with regard to the Eighteenth 
Amendment is even worse, because the revolt against 
it is not confined to men and women of intelligence 
and moral sensitiveness in one section alone, but is 
nation-wide. It will not do to attempt to silence these 
persons by abuse or by catch phrases and formulas 
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of the hustings. These men and women dissent en- 
tirely from the grounds upon which the case for the 
Eighteenth Amendment was rested, and they regard 
its provisions and those of the statutes based upon it 
as a forcible, an immoral and a tyrannical invasion of 
their private life and personal conduct. They have no 
possible interest in the liquor traffic, and they are with- 
out exception opposed to the saloon. But they are 
equally opposed to making the Constitution of the 
United States the vehicle of a police regulation affect- 
ing the entire country, and dealing not alone with 
matters of public interest and public reference, but 
with the most intimate details of personal and private 
life, including food, drink and medical treatment. The 
moral sense, as well as the common sense, of very 
many people is affronted by a policy which will expend 
millions of dollars and use the methods of Czarist 
Russia and of the Spanish Inquisition to enforce one 
provision of law, while others of far greater signifi- 
cance and public importance are accorded conventional 
treatment or less. 

It will startle many excellent people to hear the 
following sentences from the recent book of Outspoken 
Essays: Second Series, written by the Dean of St. 
Paul’s Cathedral, London. The author, Dr. Inge, is 
one of the most learned and most eminent of English 
Churchmen. “Suppose,” says Dean Inge, “that the 
state has exceeded its rights by prohibiting some harm- 
less act, such as the consumption of alcohol. Is smug- 
gling, in such a case, morally justifiable? I should say 
Yes: the interference of the state in such matters is a 
mere impertinence.’” 

Or if one crosses the Atlantic, he may find with 
increasing frequency expressions like these unani- 
mously adopted by a recent Grand Jury in Kings 
County, New York, whose limits are identical with 
those of the community which has long been known as 
the City of Churches. Referring to the existing laws 
for the enforcement of the Eighteenth Amendment, 
this Grand Jury expressed itself as follows: 

“Whatever may be our individual ideas upon the 
subject of temperance and prohibition, we believe that 
there can be no doubt but that this law tends to de- 
bauch and corrupt the police force. It interferes with 
the liberty and private life of moral, law-abiding citi- 
zens. It even goes so far as to brand good men felons, 
because in their own conscience they desire to indulge 
in personal habits in which they find no harm. It has 
not checked the misuse of intoxicating liquors, but it 
has seriously hampered their proper use. We feel 
that it can never be enforced, because it lays down 
rules for private conduct which are contrary to the in- 
telligence and general morality of the community. It 
is an attempt by a body of our citizenship, thinking one 
way, to interfere with the private conduct of another 
body. thinking another way.’ 

These are not expressions of a spirit of lawless- 
ness. They are a simple declaration of the fact that 
lawlessness is certain to follow from some types of 


law. The answer which is made is instant and re- 
sounding. We are told that the Eighteenth Amend- 


ment was adopted in accordance with the provisions of 
the Constitution itself, and that its validity as an 
amendment has been affirmed by the United States 
Supreme Court. We are told then that all that those 
who disagree with its principles and purposes -have to 
do is to accept defeat, to recognize themselves as in the 


(1) Inge. William Ralph—Outspoken Essays: Second Series (New 


York, 1922). 
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minority, and to obey the law. Perhaps this ought to 
be the case, but it is not, and I greatly doubt if it ever 
will be, at least within the lifetime of any man now 
living. The majority is not always right, nor is itS 
verdict final. The Old Testament records a leading 
case in which four hundred and fifty prophets of Baal 
were worsted single-handed by the prophet Elijah, 
who had God and right on his side. Four hundred 
and fifty to one is a very unusual majority, but it was 
not enough. 

As Abraham Lincoln pointed out in his argument 
against the finality of the decision of the United States 
Supreme Court in the Dred Scott case, he was not 
violating the law or urging its violation. He did not 
propose to set Dred Scott free by force, in opposition 
to the court’s decision. What he did propose, however, 
was to agitate and to lead an agitation for such political 
action as would make impossible the conditions which 
had led the Supreme Court to make its decision in that 
particular case. It is lawless openly to affront the law. 
It is not lawless to agitate for its modification or re- 
peal. 

No one who is familiar with the practical work- 
ings of our political system would expect either the 
Fifteenth or the Eighteenth Amendment to be repealed 
within measurable time. So far as one can see, there- 
fore, we are shut up to the alternative of their at- 
tempted enforcement by soldiers and police and special 
agents and detectives and spies, or to their abrogation 
over a great part of the land by local initiative and 
common consent. Either alternative is humiliating 
and degrading. If our people have taken untenable 
and harmful positions in respect of securing suffrage 
for the colored man, and in respect of promoting the 
cause of temperance and total abstinence and in re- 
moving the abuse and the nuisance of the public bar, 
they should be willing to retrace those steps and start 
toward their wise and splendid goals by other and more 
practicable paths. I know of no one who dares to 
hope for any such fortunate outcome of the unhappy 
conditions that now confront us. 

Speaking for myself, I may say that my first po- 
litical activity in my native state of New Jersey was 
in co-operation with colored men and on their behalf, 
and in support of movements to restrict and to abolish 
the saloon or public bar. In my own congressional 
district there were large numbers of colored voters 
who were eager, intelligent, and public-spirited. To 
see colored men of that type participate freely in the 
public life of other districts and other states would be 
a great satisfaction. But it is now plain to me that 
the road which was taken to that end was a wrong 
road. It has delayed, not hastened, the political ‘par- 
ticipation of the colored man in the public life of the 
United States. Similarly, it was my fortune, as a 
member of the Committee on Resolutions of the New 
Jersey State Republican Convention of 1886, to give 
the casting vote in favor of the platform declaration 
which declared war on the saloon. That platform 
declaration is supposed to have cost the Republican 
Party that election, but it was a sound and true dec- 
laration none the less. Later, in the State of New 
York, it was my lot to work vigorously with those who 
attempted to drive out the saloon by use of the power 
of taxation. Therefore, I am personally committed 
through many years of practical political action to the 
cause of universal suffrage and to the abolition of the 
saloon. Perhaps, for that very reason, I feel so 
strongly as I do the disastrous mistakes that have been 


made, and the evil consequences that have followed 
and are certain long to follow in the life of the people 
of the United States. Certainly, there can be no more 
distressing and no more disintegrating form cf iaw- 
lessness than that which arises from the resistance of 
intelligent and high-minded people, on grounds of 
morals and fundamental principle, to some particular 
provision of law. 

The American people must learn to think of these 
things, and to give up that unwillingness, which seems 
so characteristic, to discuss or to deal with the disputed 
and the disagreeable. We have almost gotten to a 
point where public men, and those whe should be 
leaders of opinion, hesitate to speak until they know 
what others are likely to say, and how what they say 
will probably be received by the press and the public. 
There are not so many as there should be who are 
willing to take the risk of being unpopular for the sake 
of being right. 


Carranza and the Constitution of 1857 


Tampico, Mex., Jan. 29.—In the very instructive 
article by Lic. Lorenzo J. Roel in the January issue 
of the “Journal” on the subject of the Carranza 
circulars requiring waiver of nationality by foreign 
stockholders in Mexico corporations, he brings out 
very clearly (page 21, column 1) that the crux of 
the problem is whether or not Venustiano Carranza, 
as First Chief of the Constitutionalist Army in 
charge of the Executive Power, was vested with 
sufficient power to enact the statutes contained in 
Circulars 38 and 50. Lic. Enrique M. Sobral has 
made the point that General Carranza lacked such 
power under the Constitution of 1857, and in this 
Lic. Roel agrees with him. But the latter argues 
that “the dictator had repudiated the Con- 
stitution of 1857” and “exercised dictatorial or pre- 
constitutional powers to amend federal laws.” 

“As a foreigner resident in Mexico, I am pre- 
cluded by courtesy and by Article 33 of the Consti- 
tution from expressing any opinion concerning 
whether General Carranza repudiated in fact or 
violated in deed the Constitution of 1857 while car- 
rying on his revolution. Relative to the juridical 
question, however, of whether General Carranza in 
law repudiated the Constitution of 1857, I wholly 
disagree with Licenciado Roel. 


On March 26, 1913, Venustiano Carranza raised 
the standard of revolt because he considered that 
Victoriano Huerta was holding office unconstitu- 
tionally ; he styled his forces “the Constitutionalist 
Army”; and in the “pre-constitutional” period to 
which Lic. Roel refers, the administration was 
called the “Constitutionalist Government.” During 
all this period, the Constitution of 1857 was never 
expressly repudiated by General Carranza; was 
never repealed pursuant to law; was never abro- 
gated by the Mexican people. And when Car- 
ranza’s_ self-styled Constitutional Congress gave 
birth at Querétaro to the Constitution of 1917, the 
document was entitled the “Political Constitution 
of the United Mexican States, which amends the 
Constitution of February 5, 1857.” Surely no con- 
vention ‘could amend or even repeal a constitu- 
tion which had been repudiated in its entirety and 
was therefore non-existent. 

R. C. Backus. 
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A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief Mention 
of the Interesting and Significant Contributions Appearing in Current Legal Periodicals 





I. Among Recent Books 


OME and the World Today. A Study, in Com- 
parison with Present Conditions, of the Reor- 
ganization of Civilization under the Roman 

Empire which brought to a War-worn World Two 
Hundred Years of Peace. By Herbert S. Hadley, 
New York, 1922. Putnam’s. Pp. xvi, 362.—The 
Holy Roman Empire is long since officially dead, 
but the Dantesque Conception of a Pax Romana which 
it for centuries enshrined still lays a subtle fascination 
upon lovers of government. That the methods by 
which that conception was first realized through the 
Roman Empire are by no means irrelevant to modern 
administrative problems is suggested in the present 
volume by ex-Governor Hadley. This book is in effect 
an enthusiastic interpretation of the crucial epoch when 
the Empire was being built. Less interested in the 
general than in the governor, the author has chosen not 
Julius Caesar but Augustus as the dominating figure 
in that epoch, a figure prepared by the bloody vicissi- 
tudes of civil war in the last century of the Republic, 
emerging at last triumphant with Augustus’ recognition 
as Princeps, and associated during a long reign of some 
sixty years with those political, economic, religious, and 
legal reforms which were to give the Mediterranean 
world two centuries of peace, the figure of a great 
statesman, grave, merciful, calculating, yet not un- 
lovable. The book’s review of these events, so mar- 
shaled as to throw into relief Augustus’ high abilities, 
betrays more the personal admiration of the advocate 
than a scholar’s detachment, but its effect is therefore 
the more interesting and for some purposes the more 
valuable. 

It is, of course, somewhat striking that a former 
progressive governor of one of these United States 
should thus pay tribute to the greatest of the Caesars. 
But this cannot obscure the force of the author’s argu- 
ment that our civilization is less removed than we sur- 
mise from that of imperial Rome. Science has indeed 
added to our life numerous external conveniences, but 
in those things in which humanity most glorifies itself, 
in art, literature, philosophy, government, or law, we 
are by no means so far advanced beyond Labeo and 
Vergil as we like to assume; and the parallels between 
our time and theirs are too pressing to be denied. The 
fact is that the human reason and emotion are funda- 
mentally universal, so that a Papinian seems as near to 
us as a Littleton, if not indeed nearer, for the latter 
lived in an age when reason and emotion were too much 
repudiated and repressed by authority. Herein lies 
the grandeur of history: despite the sneer at historical 
studies attributed to the greatest of our manufacturers, 
the universality of human nature renders these very 
studies the most valuable in dealing with human as 
opposed to mechanical, scientific problems. 

Yet, although the sneer betrays no more than a 
manufacturer’s ignorance, we may not disregard it, for 
it is symptomatic of a state of mind too prevalent with 
us, which has amongst other things been largely respon- 
sible for our frequently narrow and unscholarly ap- 


proach to legal problems. We are too often satisfied to 
be near-sighted in our study of the law: whereas, the 
English bar and our greatest judges and jurists, to 
mention only Kent and Story, have distinguished them- 
selves not least through the broad treatment which 
they have been able to give to legal questions through 
their knowledge of civil law or legal history, we are 
usually content with the precedents of our day and 
generation. The criticism no less applies to our law 
school curricula. Apart from a few graduate students 
in law, the great majority of our law students are ex- 
clusively fostered upon the doctrine of stare decisis, 
tinctured perhaps with a judicious modicum of legal 
history, and without even an introductory training in 
civil and comparative law or similar subjects, the great 
practical and cultural advantages of which are hinted at 
in the present work. The situation is emphasized by 
the fact that such subjects are ordinarily marked out 
as irrelevant through their exclusion from bar exami- 
nation requirements. With this is intimately connected 
the astounding backwardness of the American bar in 
scientific study of the law. Despite honorable excep- 
tions, it remains unquestionable that during the last 
generation America has made no such contributions to 
the progress of legal science as have France, Germany, 
or England. These are admissions, somewhat painful 
but nevertheless necessary to be made, if the study of 
the law with us is to become less of a trade and more 
of a scientific profession. Perhaps we may see in the 
present book an omen of good cheer ; the interest which 
a practical statesman and lawyer has found in the study 
of Roman government and law may justify our hopes 
that the future attitude towards legal problems on the 
part of the American bar is to be at once more liberal 
and more scientific. It remains to add that the work is 
marred, particularly in the chapter on Roman law, by 
misunderstandings and inaccuracies, which through lack 
of space must not be specified. These, however, cannot 
be said to vitiate too seriously the value and interest of 
the general impression. 
Hesse. E. YNTEMA. 
Columbia University. 


Tudor Constitutional Documents, A. D. 1485-1602, 
with an historical commentary. By J. R. Tanner, Litt. 
D. Cambridge, 1922, at the University Press, pp. xxii, 
636.—The reigns of the Tudors stretched over one 
of the most interesting and instructive eras in the de- 
velopment of the English constitution and of the Com- 
mon Law. And it is convenient to have at our dis- 
posal a collection of source materials for that period, 
such as is afforded by this admirably edited volume. 
The materials represented are the significant portions 
of the important statutes, ordinances, cases, and other 
constitutional documents, together with illustrative 
excerpts from contemporary writers, Different sec- 
tions are devoted respectively to the ecclesiastical set- 
tlements of the Tudor sovereigns, to the King’s Secre- 
tary, to the Privy Council and the various courts, 
conciliar or otherwise, to the expansion of the law of 
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treason, to local government, Parliament, and the ad- 
ministration of finance. The usefulness of the collec- 
tion is considerably enhanced by the concise and accu- 
rate summaries with which each section is prefaced. 
Within its field, the reviewer thinks that it will be found 
more useful than the similar, though more comprehen- 
sive, collection of Prothero. 
Hesse, E. YNTEMA. 

The Constitution of the United States.. By James 
M. Beck, LL.D., New York, 1922, pp. xxiii, 280. This 
little volume contains.three lectures delivered in 1922 
by the distinguished Solicitor-General of the United 
States, in the Hall of Gray’s Inn, under the auspices of 
the University of London. To these three lectures have 
been added the author’s well-known address before 
the American Bar Association in 1921 on “The Revolt 
Against Authority.” 

In three lectures of one hour each the Solicitor- 
General has sketched the broad outlines of our consti- 
tutional history and indicated the fundamental prin- 
ciples of our constitutional system. The first lecture 
outlines the governmental history of the United States 
to 1787; the second traces in broad outline the work 
of the constitutional convention of 1787; the third 
analyzes the essential principles of the constitution. It 
is in the third lecture that the author makes a clear 
presentation of the fundamental basis of the American 
federal. system. In the opinion of the reviewer an 
English audience would have gained by a more thor- 
ough discussion of the function of the United States 
Supreme Court as the organ to preserve the balance 
between state and national powers, and by a contrast 
with similar institutions in Canada and Australia. 

The address on “The Revolt against Authority” 
presents a brilliant but somewhat too pessimistic view 
of modern tendencies. Change is a necessary element 
in world-growth, and we should not overemphasize a 
temporary condition following the greatest crisis of the 
world’s history. The author’s view, however, has pro- 
duced an interesting address, calling attention to the 
weakening of discipline, not only in the field of obe- 
dience to law, but also in industry, literature, and art, 
as well. 

The limits of Solicitor-General Beck's lectures 
prevent a thorough analysis of American constitu- 
tional history and of the federal system in the United 
States, but the volume under review presents in com- 
pact form and with literary flavor the essentials which 
should be known by an intelligent citizen. Addressed 
as they were to a foreign audience, they cannot but 
have aided in cementing Anglo-American friendship 
upon the sound basis of knowledge. For detailed or 
complete analysis one must of course go elsewhere. In 
this volume the interested reader will find a stimulating 
discussion addressed not to the expert but to the intel- 
ligent person desiring a general view of the subject. 
This is a book not to be studied but to be read, and in 
view of this fact the omission of an index is appro- 
priate. Watter F. Dopp. 

Cases on Labor Law. Francis B. Sayre, Assistant 
Professor of Law in Harvard University. Harvard 
University Press, Cambridge. $5.00. This book’s 
claim to importance is three-fold. In the development 
of legal education, it takes the next step by organizing 
material to be studied around the human relations in- 
volved, rather than around legal abstractions. The 
book is a scholarly piece of work. In one volume 


there are collected the great mass of leading cases, su 
arranged as to be useful to practitioners, though de- 


signed for law students only. 


Cases on Bills and Notes, by Harold L. Smith, 
Professor of Law in the University of Wisconsin, and 
William Underhill Moore, Professor of Law in Colum- 
bia University. West Publishing Company, St. Paul. 
$5.50. This is the second edition of the case-book now 
most generally used in American law schools. ‘Two 
changes in the second edition are outstanding. Numer- 
ous recent cases involving the Negotiable Instruments 
Law are included and collections of cases cited in the 
notes are reduced, the need for them being met in 
such books as Brannan’s “Negotiable Instrument Law.” 

Cases on International Law, by James Brown 
Scott, West Publishing Company, St. Paul. $6.00. 
This is a most interesting and useful collection of the 
most useful legal material in this field of the law, 
which is so rapidly increasing in importance. 

The Problem of Proof, by Albert S. Osborn. 
Matthew Bender & Co., Albany, N. Y. $6.00. This 
volurhe of moderate size deals extensively with dis- 
puted document trials, a field in which the author is a 
recognized expert, but it covers the whole field of 
the proper conduct of a trial, with suggestions of such 
wisdom as to cause many experts in the field of ad- 
jective law to proclaim it as one of the most signifi- 
cant books appearing in that field in recent years. 

Documents and Their Scientific Examination by 
C. Ainsworth Mitchell. Charles Griffin & Co., Ltd., 
London. lls. This little book of some 200 pages 
presents the author’s personal experiences, covering 
a number of years of the study of handwriting and 
questioned documents by laboratory methods. It is 
a book which those interested in this field will add to 
their library as a matter of course. 

Essays in the Law, by Sir Frederick Pollock. 
Macmillan & Co., Ltd., London. Price 12-6. In 300 
well printed pages are collected the papers written by 
the author during the past thirty years. These essays, 
13 in number, range in subjects from “Gifts of Chat- 
tel without Delivery,” through “Locke’s Theory of the 
State,” to “Lay Fallacies in the Law.” The practice 
of collecting into convenient form isolated essays of so 
much merit as these is most commendable. 

Handbook of Practice Under the Civil Practice 
Act of New York, by Carlos C. Alden, Dean of the 
Law Department of the University of Buffalo. Baker- 
Voorhis & Co., New York. $4.50. In this little vol- 
ume, a close student of New York practice has taken 
the recent Civil Practice Act, and the new Rules of 
Court and so arranged them, with illuminating com- 
ment interspersed, as to give the reader an orderly 
approach to, and a substantial understanding of, this 
difficult and important body of law, which has more 
than local interest. 

The Law of the American Constitution, by 
Charles K. Burdick, Professor of Law in Cornell Uni- 
versity. G. P. Putnam’s Sons, New York. With but 
600 pages at his disposal, the author has prepared a 
text book of a kind for which there will always be 
a place, that is, a book which discusses accurately and 
concisely the fundamental features of a subject. Here 
is an excellent elementary treatise on American Con- 
stitutional Law, which will doubtlessly be widely used, 
particularly in courses on government, and for general 
reference. 

Trial of George Joseph Smith, edited by Eric R. 
Watson, LLB. Wm. Hodge & Co., Ltd., Edinburgh 
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Price 1O—6. A book which sets out with a wealth of 
detail the trial of a man whose gruesome career as a 
murderer is scarcely equalled in history. Except to 
the morbid, it is interesting only as a specimen of the 
administration of criminal justice in England. 

Wise Men From the East and From The West, by 
\braham Mitrie Richbany. Houghton-Mifflin Co., 
Boston. $2.50. Few books appearing in recent years 
will contribute as much to an understanding of the 
problems of the Near East, particularly the causes lead- 
ing to the tragedy of Smyrna, as the present volume, 
because the author, a Syrian by birth, gets down to 
fundamentals in his analysis of the Eastern mind, as 
contrasted with the Western mind, as it plays on prob- 
lems of religious, industrial and social change. 

International Law, by George Grafton Wilson, 
Professor of International Law, Harvard University. 
Silver, Burdett & Co., New York. $4.00. This little 
book began its career in 1901, when Dr. George Fox 
Tucker was a co-editor. It has now reached its eighth 
edition. As a student manual and guide to the au- 
thorities, its utility is unabated. 

The British Y ear-Book of International Law, Ox- 
ford University Press (American Branch), New York. 
$5.35. This year-book for 1922-23 is the third annual 
issue. It contains some 200 pages of articles and notes 
by leading authorities on international law. The Eng- 
lish cases on international law are digested. Important 
political events of interest to students of international 


law are caalogued, and the books in this field appear- 
ing during the year are critically reviewed. 

The Control of American Foreign Relations, by 
Quincy Wright, Professor of International Law in the 

Jniversity of Minnesota. Macmillan Co., New York. 
$3.25. This is a careful study of the dilemma present 
in the facts that, under our form of government, the 
agency for administering our foreign relations has its 
ivailable powers defined by a judicially interpreted con- 
stitution, while the problems with which it must deal 
are defined by international law. As a by-product, the 
reader acquires an understanding of the relative rights 
and responsibilities of the President, the Senate, the 
House, and the Courts in the administration of inter- 
national relations. 

Japan’s Financial Relations with the United 
States, by Gyoju Odate, Ph. D., Columbia University, 
New York. $1.25. Those interested in financing trade 
with Japan will find this careful study very usetul. 

Young Lawyer U. N. Truth’s First Case, by Em- 
ory Washburn Ulman, with a foreword by Douglas 
Fairbanks. Cullinan Publishing Co., Brooklyn, N. Y. 
$1.00. Here is recounted in verse the conduct of a 
young lawyer whose first case is hopeless. 

Speeches: Their Preparation and Delivery, by 
Alexander Burton. Edward J. Clode, New York. 
$1.00. A book of very general suggestion on speech- 
making for all occasions, with an interesting collection 
of toasts and sentiments. 


Il. Current Law Journals 


OME “Dangerous Tendencies in Government” is 
S the subject of an address delivered by Hon. Floyd 
E. Thompson, Chief Justice of the Supreme Court 
of Illinois, and published in Central Law Journal for 
January 20th. So many dangerous tendencies are men- 
tioned and generally with a suggested remedy, that a 
tabloid form of presentation was necessary. It is 
doubtful if proper mental digestion of the address by 
the audience was possible, and we are fortunate in 
having it laid before us in print, so that the matters 
discussed by Judge Thompson can get the thoughtful 
study they deserve 
Another article of general interest appears in the 
American Law Review for November-December, 1922. 
Some ten years ago Mr. Sherman L. Whipple delivered 
an address before the Florida Bar Association on “The 
Duty of Disclosure.” and its appearance is now quite 
timely. In it Mr. Whipple advocated, as a means of 
restoring “The waning confidence of the community 
in the administration of justice” a law requiring the 
disclosure by either side to a controversy of all facts 
bearing on it within their knowledge. “Such a law 
would be made effective if it provided that either side 
might file interrogatories to the other, upon which the 
interrogated party should be bound to make full dis- 
closure of the names of witnesses who have been con- 
ferred with, the statement which each and every witness 
has made of material facts within his knowledge, what 
has been said at conferences between counsel and client 
or counsel and witnesses in the preparation of the case, 
and what claim either of law or fact the plaintiff or 
defendant intends to make at the trial.” Such a law, 
he declares, “would do very much to clear the atmos- 
phere of the courtroom of furtive concealments, sur- 
prises, ambuscades, and tricky devices to conceal the 
truth, and of the temptation which our present proce- 
dure holds out to actual fraud and chicanery.” The 


article deserves wide reading, and will no doubt aid in 
the progress wifich “has been made by the courts 
throughout the country in bringing about more open 
and frank methods in the trial of causes.” 

“The Equality of States” is the title of a scholarly 
essay which Mr. Julius Goebel, Jr., of Columbia Uni- 
versity, begins in the January issue of Columbia Law 
Review. “Since the Panama coup d’état,” says Mr. 
Goebel, “it has become apparent that the conduct of 
our foreign relations has developed more than a spo- 
radic tendency to depart from ideas (of international 
law) heretofore generally accepted” ; and he undertakes 
“in some detail an examination of the origins of the 
principle of equality of States” to determine whether 
the departure from the old ideas is justified. 

In the same journal Austin Tappan Wright, of 
the University of California, writes on “Supervening 
Impossibility of Performing Conditions in Admiralty.” 

Oregon Law Review for December, 1922, contains 
an interesting review by R. Justin Miller of the prac- 
tical working of the Woman’s Jury Law adopted by 
Oregon in 1921. The article is headed “The Woman 
Juror.” 

Prof. Joseph Warren, Harvard Law School, out- 
lines and discusses in an illuminating way “The Law 
of Property Act, 1922,” in Michigan Law Review for 
January. This English law of property was passed 
last year and will take effect January 1, 1925. It was 
drafted after a prolonged consideration and discussion. 
and is far-reaching in its effects. It will prove of un- 
usual interest to all lawyers, not only for the changes in 
the present English property law which it -works, but 
for purposes of comparison with our own property 
law 

The January number of the Virginia Law Review 
contains a contribution to the current discussions of 
declaratory judgment in “The Law of Declaratory 
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Judgments, and its Progress,” by Thomas A. Gordon. 
In the same journal Henry H. Glassie, under the title 
“The Assuming Vendee,” points out the need for,a 
“simple, definite, and uniform rule” as to the liability 
of the vendee who assumes a mortgage indebtedness 
with his purchase, and suggests a basis for legislation 
on the subject. 

Students of legal history will be interested in Mar- 
garet Center Klingelsmith’s article on “Early Bills in 
Equity,” which appears in University of Pennsylvania 
Law Review for January. Bills in Eyre, antedating 
the procedure by writ, are discussed. 

“The Applicability of Common Law Rules of 
Evidence in Proceedings before Workmen’s Compen- 
sation Commissions,” by Frank A. Ross, Harvard 
Law School, is an essay of general interest and unusual 
merit. It appears in Harvard Law Review for Janu- 
ary. Prof. Joseph H. Beale, Harvard Law School, 
also contributes in this number a helpful discussion of 
“The Jurisdiction of a Sovereign State.” 

In “The Recapture of Earnings Provisions of the 
Transportation Act,” which appears in Yale Law Jour- 
nal for January, Mr. Charles W. Bunn considers the 
contentions made that the Act violates the fifth amend- 
ment to the Constitution, in that it takes property, in 
one aspect, of the carrier, in another of the shipper, 
without compensation. The same journal contains an 
instructive article on “Mortgages—the Genesis of the 
Lien Theory,” by William H. Lloyd, and an interest- 
ing discussion of “The Rights of the States and Adja- 
cent Owners of Property in the Maintenance and Op- 
eration of a Railroad,” by Charles Willis Needham. 

Minor Bronaugh comments upon the recent Su- 
preme Court decision to the effect that the same act 
may be a violation of both the National Prohibition 
Law and State Prohibition Laws, and may be punished 
by both the Federal Government and the State, in Law 
Notes for January. 

With the December, 1922, issue, Canadian Law 
Times ceases publication. Hereafter the Canadian Bar 
Association will publish a journal of its own to be 
known as the Canadian Bar Review. The last number 
of the Law Times contains another instalment of “The 
Modern History of the Doctrine of Consideration” by 
W. S. Holdsworth, K. C., D. C. L., which valuable 
contribution began in the November issue. 





How the U. S. Supreme Court Works 
(Continued from page 82) 


everybody knew every one else, and, therefore,. knew 
the qualifications of the men they were voting for. 

I believe this is a sound and sufficient solution, 
and while it was rejected ten years ago we have been 
learning a good deal in the hard school of experience 
ever since. 

It seems to me that there isn’t anything that the 
lawyers of the bar of this state can do that would be 
of greater service to our state and country, than for 
them to give to this subject the best of which they are 
capable in the hope of finding a workable solution of 
the grave problem which it presents. 

We all agree that the existing system is impos- 
sible, and it is, therefore, high time for the forward- 
looking men among us to get together and try and de- 
vise some way of improving it. I look forward to the 
part which I intend to take, if I am given health and 


strength, in advising my neighbors on this subject, with 
great satisfaction. I think I shall die a good deal 
happier if I give them sound counsel on this kind of a 
subject, than I would if I had sat on the Supreme 
bench of the United States, the four or five remaining 
years of my life, studying musty records of cases one- 
half of which are of no consequence in the world to 
anybody except the parties to them, and which never 
should have been permitted to go to that court. 

To me, ladies and gentlemen, it is a pleasant pros- 
pect to look forward to the spending of the years that 
may be left to me in this kind of service of my neigh- 
bors, and it is something of what I meant when I wrote 
to the President that I was resigning because I wanted 
to have more time to read many books which I had 
not had the time to read in a busy life, to travel, and 
to serve my neighbors in ways that I could not serve 
them while holding an important office. It is a part 
of the philosophy of life which I referred to, and which 
has seemingly interested many editors of our country. 
They seem to think it is impossible for a man to have 
a scheme of life for the years after he is sixty-five. 

Ladies and gentlemen, free government is more 
complicated than any other. The form which we have 
developed in our country, with its local, state and na- 
tional divisions, is the most complex system which has 
ever been successfully used for any considerable time 
in the history of mankind. It will not work automatic- 
ally. It will not work by chance. The fundamental 
postulate of it is that it can be worked successfully only 
by intelligent voters voting intelligent ballots; and the 
problem for us is to see whether it is possible to re- 
store it to what it was before our population became 
so great. 

The very general disrespect for law in our coun- 
try; the feeling everywhere of discontent and unrest, 
more general, we all of us think, than we have ever 
seen before; the breaking up of our electorate into 
groups and blocks, with every man seeking something 
for himself and apparently nobody thinking of the 
country, altogether present a condition which challenges 
all that is best in the bar of Ohio and of the United 
States, to find a wise and safe solution for it. 

There never was a government organized in the 
history of the world in which so great a function was 
given to courts and lawyers as is given to them under 
the state and national governments of the United States. 
It lays upon us a proportionately great responsibility 
to see that that function is faithfully and competently 
discharged. I believe that the bar of the United States, 
as I have seen it coming from the four corners of our 
great country, is equal to the solution of these prob- 
lems, but I also believe that unless we lay aside party 
differences and take a firm grasp of them our whole 
system may fall into a confusion or worse. 

Ah! I envy you men who are in mid-career ; and 
I envy even more you young lawyers, because I think— 
I am very confident—that the next twenty-five years 
will call for as much pioneer and constructive thinking 
as was shown by the great lawyers of the early days, 
when they framed the Constitution of the United States 
and launched the great experiment. And this is the 
reason why I am trying to impress upon you that the 
time has come for you, especially for the young men 
among you, to realize the magnitude, the urgency of 
the duty before you, and the opportunity which it gives 
you to serve your country in the noblest way in which 
men, in peace or in war, can possibly serve her. 

Vigilance, vigilance! Eternal vigilance is the price 
of liberty! 
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POLITICAL AND ECONOMIC REVIEW 


Legal Interests Under Changing Conditions 
NY system of legal rights and duties is to be 
judged, as Dean Pound has pointed out, by com- 
paring the interests promoted with those de- 

feated by that system. A legal system which secures a 
satisfactory balance of interests under one set of condi- 
tions may secure a highly unsatisfactory balance when 
conditions change. This may call for a readjustment of 
rights, duties, privileges, etc. Take, for instance, the in- 
stitution of private property. Under simple conditions, 
practically everybody had, or could easily acquire, a 
piece of land and the requisite tools and materials with 
which to produce his livelihood. The rights of other 
owners did not defeat his interest in living, nor did 
they compel him to give up his interest in personal in- 
dependence in order to live. Whatever interest the 
rights of other owners defeated was not a very vital 
one. It took special laws of. slavery or serfdom to 
deprive people of independence. While the interests 
which private property defeated under such conditions 
were not very vital, the interests were much more 
vjtal which they promoted—the interests which owners 
had in their own independence. In a developed system 
of economic interdependence the situation has changed. 
The interest primarily promoted by the ownership of 
business property is not the interest in personal un- 
molested use thereof, but in collecting income from 
consumers by the threat to withhold from them the 
use or the fruits of it. Other and more vital interests 
are promoted indirectly, in so far as the income which 
the owner collects functions as an incentive to pro- 
ductive effort on his part. On the other hand, the in- 
terests defeated by modern property rights are no 
longer merely the less vital interests which were for- 
merly defeated; they are the more vital interests in 
working independently of others’ control; for under 
a developed system many people without property have 
to submit to control if they are to be permitted by law 
to eat food, wear clothes or enjoy shelter. The in- 
terest in independence has to be sacrificed in this way 
to some extent in order that sufficient production may 
take place. But the interests of non-owners in avoid- 
ing starvation may require more protection than their 
own bargaining power (based on their privilege to 
desist from work) secures. This is notably true in 
the case of unemployment. A practical method of 
securing the interests of the unemployed, however, 
is difficult. “Assured Though Unearned Income” is 
the title uf an article on this subject in the Journal of 
the American Bankers Association for January. It is 
largely a description of a recent report published by the 
National Industrial Conference Board. 

Most of the community have a very vital interest 
in the coatinuance of the income which the property 
owner aerives from his ownership, for that income is 
frequently what stimulates the owner to work and plan 
for the m:crease of production. Yet here, too, there is 
no conclusive presumption that the income from any 
particular piece of property is all of ix functioning as 
an incentive. Most economists are agreed that much 
of the economic rent of urban land could be taxed 
away from the private owner without diminishing the 
incentive to produce, however disastrous such a step 
might be in other respects if applied drastically and 
retroactively. The reason is that no incentive is re- 
quired for the creation of land. In the absence of 


such taxes, every increase in a city population causes 
the property right of the owner of land to press more 
and more burdensomely on the interests of non-owners 
without any corresponding gain in the incentive to 
produce. Hence the city land owners are particularly 
in favor of anything which increases the concentration 
of people in their cities. The evil effects of such con- 
centration on all interests but those of the landowners 
and the beneficence of any change in the railroad rate 
structure which would divert traffic to other ports 
than New York, are some of the extremely interesting 
suggestions in an editorial in The New Republic for 
January 24 (“Wilt Thou Play with Leviathan?”). 


Labor Control Within the Plant 


Eugene E. Prussing of the Chicago bar appeals 
to labor in the February World’s Work (“Labor, Pre- 
ferred”) to give up its most effective weapons (the 
closed shop, the strike, etc.) and trust to “justice” in 
the adjustment of its relations with capital. “The 
strike is war, and war is the poorest method of ob- 
taining justice. It has been abandoned in all but 
international disputes and disputes between economic 
agents such as capital and labor, and buyers and 
sellers. In all other cases we have substituted the 
“law.” If buying and selling is war, it will scarcely be 
disputed that strikes are too. Mr. Prussing’s par- 
ticular reasoning against strikes is equally effective 
against the whole system of bargaining, and would 
lead to the substitution of law for bargaining in the 
determination of the size of every income—would 
lead, in short, to complete socialism. 

In the February Review of Reviews, Warren 
Ryder writes sympathetically of “The ‘American Plan’ 
in San Francisco”—meaning of course the open shop. 
This plan, he says, granted “to every man qualified 
and willing to work, the right to work, regardless of 
whether or not he belonged to a trade union or any 
other sort of organization.” Furthermore the plan 
abolished “entirely the almost innumerable artificial, 
senseless, and autocratic rules and regulations imposed 
by a quarter-century of uninterrupted union labor 
control.’” One wonders whether the men gave up these 
rules voluntarily because they wished to be freed from 
them; or did they perhaps give them up because the 
San Francisco Industrial Association would not let 
them work otherwise? If so, there seems to have been 
some flaw in their “right” to work. Can it be that 
its exercise required the formality of obedience to the 
rules of the employers’ organization? The writer gives 
some concrete examples of the beneficence of these 
rules. One would like to see confirmation from a less 
partial authority. Meanwhile, it may be asked, what 
profiteth it a man to be freed from the necessity of be- 
longing to some organization, if he has to take orders 
from an organization to which he does not belong? 
Some less favorable accounts of the workings of 
benevolent autocracy on the interests of the workers 
are contained in Robert S. Lynd’s “Done in Oil” (Sur- 
vey, November 1), with a reply by John D. Rocke- 
feller, Jr., and in Norman Thomas’ “Rockefeller’s 
Good Intentions in Somerset County” (Nation, De- 
cember 20). See also Mary D. Blankenhorn’s account 
of the government of the Berwind-White coal mines, 
which furnish coal for the New York Subways (‘The 
United Brotherhood of Strap-Hangers and Coal-Dig- 
gers,” Survey, December 1). 
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Intergovernmental Affairs, Representative 
Democracy and Court Control 

But the question does not concern the effects on, 
the workers in an industry alone. Doubtless union 
rules have frequently oppressed the consuming public. 
In such cases the governing of the conditions of the 
industry, whether democratic or autocratic from the 
point of view of the insiders, is perforce autocratic in 
its effects on outsiders, unless the outsiders can be 
given representation in the determination of the poli- 
cies, or unless some impartial body can protect all in- 
terests. This would seem to spell co-operation of con- 
sumers or some sort of government control. How the 
former was established in Minneapolis after the loss 
of the milk drivers’ strike in 1919 is told by Cedric 
Long in The Survey for December 15. In the absence 
of either, however, it must be remembered that the 
autocracy of the insiders is frequently tempered by 
the coercion which can be brought to bear from the 
outside—in the form of refusal to work, refusal to 
buy, refusal to hire, etc. This pressure and counter- 
pressure which characterize our system of “free enter- 
prise” have the advantage of not burdening the deci- 
sions of public officials with thoughts beyond the 
reaches of their souls. At times, however, the results 
are so unsatisfactory as to make even this burden 
tolerable by comparison. Thus when one unofficial 
group gets to have what seems like too great a power 
to govern the lives of outsiders, we find attempts to 
have the unofficial government subjected to limitations 
imposed by the official government. This takes the 
form of labor laws, price regulation, compulsory arbi- 
tration and the like. In this connection Herbert Feis’ 
article in The Survey for December 15 is of interest 
(“The Kansas Court and the National Strikes”). 
Such restraints on unofficial governing power are an- 
alogous to constitutional restraints on the governing 
power of states and municipalities. The underlying 
idea seems to be that the ultimate governing power 
should not rest with a group which represents a part 
only of the conflicting interests concerned, but should 
be vested either in totally disinterested bodies, or in 
bodies which represent the interests of all. The for- 
mer idea seems to assume that there are some sort of 
fundamental principles of justice, or perhaps univer- 
sally accepted principles of expediency, which the gov- 
erning body can ascertain and apply. Within the 
rather large field in which the real interests of all con- 
cerned are in substantial harmony, this may be true 
Che other idea seems to regard more intently the realm 
wherein the interests are in conflict, and to assume 
that such conflicts should be settled on the one ptin- 
ciple that the interests of the more numerous group 
ought to prevail over those of the less numerous. This 
principle seems to be the ethical foundation of the sys- 
tem of government by representative bodies, demo- 
cratically elected. But would any ethical school deny 
that the individual who has a strong interest one way 
or the other should be given more influence than the 
individual whose interest is but slight? The power 
of the judiciary under the 5th and 14th Amendments 
is sometimes supposed to bring about this modification 
of the democratic principle and to make it conform 
more closely to its underlying ethics. Thus it is fre- 
quently contended that the “liberty” of the minority 
is an interest more precious than all but the most essen 
tial interests which the majority might promote by 
curtailing it. Courts which take this view frequently 
hold that this “liberty” (meaning freedom from all 
legislative restraint) should prevail against the ma- 
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jority’s interest in factual freedom to control their own 
lives more fully. Yet it must be clear that one has no 
more vital interest in being able to govern one’s own 
conduct free from legal restraint, than one has in being 
able to control it free from the unofficial restraint 
of an employer. Until this is judicially recognized, 
the interests of the few as against those of the many 
are likely to find protection not merely when those of 
the few are more vital, but when they are less vital as 
well. Instead of modifying the democratic principle 
in the direction of closer conformity with ethical re- 
quirements, judicial review may modify it in the oppo- 
site direction. There seems to be practical method 
for curing that defect of the democratic principle 
which consists of its assumption that any interest of 
any man is as important as any other interest of any 
other man. Furthermore, no means has yet been de 
vised for giving effect to the democratic principle that 
the interests of the many are to prevail over those of 
the few. Voting for candidates is a notoriously in- 
effective way of promoting the various interests one 
may have in all the issues upon which the government 
must act ; and conditions are so complex that it is diffi 
cult for the individual voter to know where his interest 
in fact lies. This reasoning makes it difficult to de- 
fend any particular governing arrangement in prefer- 
ence to any other. Yet even very imperfect govern- 
mental decisions may be preferred in many situations 
to the blind play of coercion and counter-coercion, with 
the government furnishing the weapons in the form 
of unequal property rights, but taking no responsibility 
for the outcome. 

The foregoing considerations apply 
where official as well as unofficial governments attempt 
to affect the interests of outsiders. Professor Fred- 
erick Jackson Turner of the Harvard history depart- 
ment draws an interesting parallel in the October Yak. 
Review between the sections (not states) in American 
history and the nations of Europe, contrasting our 
peaceful manner of adjusting conflicting sectional in- 
terests with the European manner. (‘Sections and 
National sovereignty means the power of 
any government to impair the interests of foreigners 
(by changes in the tariff, in shipping rates, in property 
rights, etc.), limited only by fear that foreign govern- 
ments will retaliate, The practice of coercion and 
counter-coercion frequently produces unsatisfactory 
results, even when it does not lead to war. In an 
article in the Journal of the American Bankers Asso 
ciation for January, G. Butler Sherwell, writing on 
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“A Federal Reserve System for Cuba,” tells how the 
\merican beet sugar industry was threatened by the 


importation of Cuban sugar. The American tariff was 
raised as a result of the Cuban government not heed- 
ing Senator Smoot’s advice to limit the output of 
Cuban sugar. The result is of course adverse to the 
interests of the Cuban sugar planters—to their imme- 
diate interests, at least. Mr. Sherweil thinks a diversi 
fication of crops in Cuba will ultimately benefit that 
country. He also thinks that the American interest in 
cheaper sugar is less vital than the American interest 
in keeping the beet sugar industry undestroyed. He 
may be right on both points. The decision was made, 
however, by a body which very doubtfully represents 
the interests of the American consumers, and which 
dees not even purport to represent the interests o 
Cubans. Nor was that body merely applying som: 
accepted principles of justice. The situation is not 
very satisfactory. But is there a better way out + 
Columbia University Rosert L. Haut 








DECISIVE BATTLES OF CONSTITUTIONAL LAW 


I. MARBURY vs. MADISON 
(1st Cranch, 137) 


By F. DuMont Siti 
Of the Hutchinson, Kan., Bar 





This is the first of a series of articles by 
F. Dumont Smith of the Kansas bar on those 
crucial decisions of the Supreme Court of the 
United States which have molded and. formed 
the federal government, altered or modified its 
course, and profoundly affected the happiness and 
prosperity of the American people. The his- 
torical setting of each case will be given, the op- 
posing contentions, the reasoning of the court, 
with illuminating extracts from the decisions. 
The busy lawyer will refresh his mind as to all 
that is important in each in a half-hour’s reading. 
Our readers will no doubt find these articles of 
much interest 











HE case of Marbury v. Madison, perhaps the 

most important in the judicial history of this 

country or any other, involved. so small a matter 
as the right to the office of justice of the peace for 
the District of Columbia. Marbury had been ap- 
pointed by President Adams for a term of five years, 
an office not revocable at the will of the president. The 
appointment was duly confirmed, the commission 
signed and attested with the great seal of the United 
States by Marshall, who was then Secretary of State, 
but for some reason, probably carelessness, had not 
been delivered when Jefferson became president. 

Jefferson, conceiving that a commission, like a 
deed, took effect at the time of its delivery, revoked 
the appointment and gave it to another. At the De- 
cember term, 1801, Charles Lee, Attorney General of 
the United States under Adams, appeared before the 
court at its first sitting in the city of Washington and 
the first session at which Marshall presided as Chief 
Justice, and asked for a rule to James Madison, Jeffer- 
son’s Secretary of State, to show cause why a writ of 
mandamus should not issue to him, commanding to 
deliver this commission to Marbury. Lee made a brief 
statement to the court and presented afhdavits to prove 
the facts above stated. The rule was granted requir- 
ing Madison to show cause why the mandamus should 
not issue. 

The case was unique in several respects. Madison 
did not appear and no argument was made for him or 
brief filed on his behalf. No written brief was filed by 
Lee. The case in effect was ex parte. The court was 
not aided, as it was in its later constitutional decisions, 
by the genius and eloquence of such lawyers as Web- 
ster, Pinckney and Wirt. The case was not finally 
heard until February, 1803. This delay was caused 
by political maneuvers on the part of the Republican 
majority in Congress. The triumph of Jefferson had 
carried with a Republican majority in both branches 
of the national legislature 


Just before the expiration of Adams’ term the 
Federalists, seeking to reform the old Judiciary Act 
of 1789, had provided for sixteen new circuit judges 
to relieve the Justices of the Supreme Court from the 
onerous labor of riding circuit, a labor which was 
deemed by the Federalists and most of the Justices 
themselves unconstitutional. Adams had _ promptly 
filled these positions with staunch Federalists, almost 
in the last moments of his term. “The midnight 
judges,” they were termed by the Republicans. The 
new Judiciary Act was repealed by the Republicans, 
the new judges ousted, and in order to prevent 
Marshall and his associates from interfering in any way 
judicially with the operation of the repeal, the August 
term, 1802, was discontinued, so there was an interval 
of fourteen months after Marbury vs. Madison was 
filed before the court again met. 

In the meanwhile the case had been much bruited 
and had become political in its aspect. The Repuhti- 
cans were determined to purge the Supreme Court vi 
its Federalist majority. Judge Pickering, disirict 
judge of New Hampshire, had been impeached for 
“high crimes and misdemeanors”, although it was 
clearly proven that he was insane. Chase, an associate 
of Marshall, was then under impeachment, although 
he was later acquitted by a narrow margin. 

In the discussion during the winter of 1801 and 
1802 over the repeal of the Judiciary Act, the question 
of the power of the Supreme Court to declare invalid 
an act of Congress or to issue a writ of mandamus to 
a member of the President’s cabinet was warmly de- 
bated. It was a cardinal doctrine of the Republican 
faith that Congress was the sole judge of the consti- 
tutionality of its own acts. The Republicans openly 
declared that if Marshall issued a writ of mandamus 
to Madison, it would be ignored and Marshall would 
be impeached. 

This was the political situation when Marshall 
pronounced this decision, a decision which he knew 
would be rejected and its force denied by the Presi- 
dent and his cabinet, by a majority of both houses of 
Congress and by at least two-thirds of the citizens of 
the United States. If I shall speak here of the decision 
as Marshall’s decision, I do no injustice to the other 
Justices. Marshall conceived the idea of pinning this 
great judgment upon the trifling case before the court, 
and he persuaded the other judges to concur with him. 
The judgment is Marshall’s; the opinion is Marshall's. 
Nearly seventy years were to elapse before the court 
was again called upon to declare unconstitutional an 
act of Congress. If Marshall had not seized this 
occasion, it is highly probable that long acquiescence in 
the assertion of the right of Congress to judge of its 
own acts would have foreclosed the court from ever 
uttering such a judgment. 

Deprived of advice of counsel for the defendant, 
the court itself acted as counsel for Madison and sug- 
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gested every possible objection that might be urged to 
the issuance of the writ, and then answered them. 
Marshall propounded three questions to be answered. 
First, “Has the applicant a right to the commission 
he demands?” Second, “If he has a right, and that 
right has been violated, do the laws of his country 
afford him a remedy?” Third, “If they do afford him 
a remedy, is it a mandamus issuing from this court?” 

Upon the first proposition Marshall held that a 
commission is unlike a deed ; that there are three things 
that constitute a lawful appointment; first, the appoint- 
ment by the President ; second, the confirmation by the 
Senate; third, the signing of the commission by the 
President. These three are all voluntary acts, with 
the exercise of which the court could not interfere, but 
when the commission is signed all of those things 
necessary to the appointment which are done in the 
exercise of a discretion have spent their force. 
Nothing remains but to attest it with the Great 
Seal of the United States by the Secretary of State, 
and the law makes this his duty. Marshall held that 
the appointment was complete when the President had 
signed the commission ; that it would be complete with- 
out the affixing of the seal, which was simply incontest- 
able proof of the fact that the commission had lawfully 
issued ; that the duty of affixing the seal and delivering 
the commission were administrative acts, which added 
nothing to the validity of the commission. He showed 
that universally the tenure of an office dates from the 
date of the commission and not its delivery; the salary 
begins at the date of the commission. If the appointee 
refuses the office after the commission has issued, the 
new appointee succeeds him and not the prior incum- 
bent. He held that to make the validity of the com- 
mission dependent upon the actual delivery of the 
commission, through the mails for instance, was to 
expose the tenure of office to all the accidents, of theft, 
fire, etc. 

Upon the second branch, whether a mandamus 
would issue to Madison, Marshall admitted the court 
was treading upon delicate ground, but he drew that 
clear distinction, novel then, which has been followed 
as a conclusive precedent from that date, that the court 
could not and would not interfere with the political 
powers of the Executive ; that whenever the Secretary 
of State acted under the orders of the President in the 
exercise of his political duties, the court could not in 
terfere, but when the act is administrative, no officer 
is too highly placed to be beyond the writ of a court 
when his failure to perform his administrative act vid- 
lates the right of a citizen ; that no citizen is too humble 
or his right too minute to deny the relief. So the court 
held that Marbury was entitled to the office and en- 
titled to a writ of mandamus to the Secretary of State 
to compel the delivery of his commission. 

In closing this branch of the case Marshall said: 

It is not by the office of the person to whom the 
writ is directed, but the nature of the thing to be done, 
that the propriety or impropriety of issuing a manda- 
mus is to be determined. Where the head of a depart- 
ment acts in a case, in which executive discretion is to 
be exercised ; in which he is the mere organ of executive 
will; it is again repeated, that any application to a 
court to control, in any respect, his conduct would be 
rejected without hesitation. 

But where he is directed by law to do a certain 


act affecting the absolute rights of individuals, in the 
performance of which he is not placed under the par- 


ticular direction of the President, and the performance 
of which the President cannot lawfully forbid, and 
therefore is never presumed to have forbidden; as for 
example, to record a commission, or a patent for land, 
which has received all the legal solemnities; or to give 
a copy of such record; in such cases, it is not perceived 
on what ground the courts of the country are.further 
excused from the duty of giving judgment that right 
be done to an injured individual, than if the same serv- 
ices were to be performed by a person not the head of 
a department. 


Proceeding to the third branch of the case, the 
question involved was whether the Judiciary Act of 
1789, which attempted to confer original jurisdiction 
in mandamus upon the Supreme Court, was’ valid, or 
whether the grant in the Constitution of the subjects 
of original jurisdiction, although in affirmative words, 
was a limitation and a restriction to the particular 
jurisdiction there described. It is impossible to ab- 
stract or digest Marshall’s opinion on this point. I 
prefer to quote: 


The question, whether an act, repugnant to the 
constitution, can become the law of the land, is a ques 
tion deeply interesting to the United States; but, hap- 
pily, not of an intricacy proportioned to its interest. 
It seems only necessary to recognize certain principles, 
supposed to have been long and well established, to 
decide it. 

That the people have an original right to establish, 
for their future government, such principles, as, in 
their opinion, shall most conduce to their own happi- 
ness is the basis on which the whole American fabric 
has been erected. The exercise of this original right 
is a very great exertion; nor can it, nor ought it, to be 
frequently repeated. The principles, therefore, so 
established, are deemed fundamental. And as the au- 
thority from which they proceed is supreme, and can 
seldom act, they are designed to be permanent. 

This original and supreme will organizes the gov- 
ernment, and assigns to different departments their 
respective powers. It may either stop here, or estab- 
lish certain limits not to be transcended by those 
departments. 

The government of the United States is of the 
latter description. The powers of the legislature are 
defined and limited; and that those limits may not be 
mistaken, or forgotten, the constitution is written. To 
what purpose are powers limited, and to what purpose 
is that limitation committed to writing, if these limits 
may, at any time, be passed by those intended to be 
restrained? The distinction between a government 
with limited and unlimited powers is abolished, if those 
limits do not confine the persons on whom they are 
imposed, and if acts prohibited and acts allowed, are 
of equal obligation. It is a proposition too plain to be 
contested, that the constitution controls any legislative 
act repugnant to it; or, that the legislature may alter 
the constitution by an ordinary act. 

Between these alternatives there is no middle 
ground. The constitution is either a superior para- 
mount law, unchangeable by ordinary means, or it is on 
a level with ordinary legislative acts, and, like other 
acts, is alterable when the legislature shall please to 
alter it. 

If the former part of the alternative be true, then 
a legislative act contrary to the constitution is not law; 
if the latter part be true, then written constitutions are 
absurd attempts, on the part of the people, to limit a 
power in its own nature illimitable. 

Certainly all those who have framed written con- 
stitutions contemplate them as forming the funda- 
mental and paramount law of the nation, and, conse- 
quently, the theory of every such government must be, 
that an act of the legislature, repugnant to the consti- 
tution, is void. 

This theory is essentially attached to a written 
constitution, and, is consequently, to be considered, 
by this court, as one of the fundamental principles of 
our society. It is not therefore to be lost sight of in 
the further consideration of this subject. 

If an act of the legislature, repugnant to the con- 
stitution, is void, does it, notwithstanding its invalidity, 
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bind the courts, and oblige them to give it effect? Or, 
jin other words, though it be not law, does it consti- 
tute a rule as operative as if it was a law? This would 
be to overthrow in fact what was established in theory; 
and would seem, at view, an absurdity too gross 
to be insisted on. It shall, however, receive a more at- 
tentive consideration 

It is emphatically the province and duty of the 
judicial department to say what the law is. Those who 
apply the rule to particular cases, must of necessity 
expound and interpret that rule. If two laws conflict 
with each other, the courts must decide on the opera- 
tion of each. 

So if the law be in opposition to the constitution; 
if both the law and the constitution apply to a par- 
ticular case, so that the court must either decide that 
case conformably to the law, disregarding the consti- 
tution; or conformably to the constitution, disregard- 
ing the law; the court must determine which of these 
conflicting rules governs the case. This is of the very 
essence of judicial duty. 

If, then, the courts are to regard the constitution, 
and the constitution is superior to any ordinary act of 
the legislature, the constitution, and not such ordinary 
act, must govern the case to which they both apply. 


Those, then, who controvert the principle that the 
constitution is to be considered, in court, as a para- 
mount law, are reduced to the necessity of maintaining 
that courts must close their eyes on the constitution, 
and sée only the law. 

This doctrine would subvert the very foundation of 
all written constitutions. It would declare that an aet 
which, according to the principles and theory of our 
government, is entirely void, is yet, in practice, com- 
pletely obligatory. lt would declare that if the legis- 
lature shall do what is expressly forbidden, such act, 
notwithstanding the express prohibition, is in reality 
effectual. It would be giving to the legislature a prac- 
tical and real omnipotence, with the same breath which 
professes to restrict their powers with narrow limits. 
It is prescribing limits, and declaring that those limits 
may be passed at pleasure. 

That it thus reduces to nothing what we have 
deemed the greatest improvement on political institu- 
tions, a written constitution, would of itself be suffi- 
cient, in America, where written constitutions have 
been viewed with so much reverence, for rejecting, the 
construction. But the peculiar expressions of the con- 
stitution of the United States furnish additional argu- 
ments in favor of its rejection. 

The judicial power of the United States is ex- 
tended to all cases arising under the constitution. 

Could it be the intention of those who gave this 
power, to say that in using it the constitution should 
not be looked into? That a case arising under the 
constitution should be decided without examining the 
instrument under which it arises? 

This is too extravagant to be maintained. 

In some cases, then, the constitution must be 
looked into by the judges. And if they can open it at 
all, what part of if are they forbidden to read or to 
obey? 

Why otherwise does it direct the judges to take an 
oath to support it? This oath certainly applies in an 
especial manner, to their conduct in their official char- 
acter. How immoral to impose it on them, if they 
were to be used as the instruments, and the knowing 
instruments, for violating what they swear to support! 

The oath of office, too, imposed by the legislature, 
is completely demonstrative of the legislative opinion 
on this subject. It is in these words: “I do solemnly 
swear that I will administer justice without respect to 
persons, and do equal right to the poor and to the rich; 
and that I will faithfully and impartially discharge all 
the duties incumbent on me as , according to 
the best of my ability and understanding, agreeably to 
the constitution and laws of the United States.” 

Why does a judge swear to discharge his duties 
agreeably to the constitution of the United States, if 
that constitution forms no rule for his government? 
if it is closed upon him, and cannot be inspected by 
him? 


And he closes with this blow from the hammer 
of Thor: 

If such be the real state of things, this is worse 
than solemn mockery. To prescribe, or to take this 
oath, becomes equally a crime. 

Thousands of pages have been written in support 
or defense of this decision. Other thousands have 
been written in criticism or condemnation, not a line 
of which has added to or detracted from this great 
opinion. At the time it was rendered the country was 
tremendously excited over the acquisition of Louisiana, 
and for a time it was little noted except by the bar. 
Jefferson denied its validity, declared it was extra- 
judicial, and anathematized it to the day of his death 
and his fellow Republicans followed suit, but it re- 
mained the law of the land. 

Magna Charta, that great achievement of the 
Anglo-Saxon race, was a limitation upon the power of 
the Crown only. The power of Parliament remains 
omnipotent, despotic, with no check or restriction. 
For hundreds of years after Magna Charta Parliament 
condemned men without trial, sent them to the block, 
forfeited their goods, punished the guilty and innocent 
alike. The peculiar distinction of the American con- 
stitution was that it for the first time protected the 
individual against the aggression, not only of the 
executive, but of the legislative. But this constitution 
would have failed in that particular but for the decision 
in Marbury vs. Madison. This feature of the con- 
stitution interpreted by the great Chief Justice in 
America’s contribution to the democracy of the world. 
It remains today the cornerstone’ of American liberty. 

Thirty years later, Rufus Choate, speaking of the 
effect and conclusiveness of this decision declared that 
no one “but a demagogue in the last stages of intoxica- 
tion would now question it.” We have demagogues 
today, apparently not in any state of intoxication, who 
do question it and some of them are in Congress. 





Lawyers in the House of Commons 


“The present House of Commons will at least be 
free from the reproach of indoctum as far as lawyers 
are concerned, for their numbers in it amount to the 
respectable figure of 98, of whom 75 are barristers and 
23 solicitors. Oddly enough, this number is in the 
aggregate the same as in the last Parliament, where 
there were 73 barristers and 25 solicitors. Some of 
these, indeed, have never practiced at all, whilst others, 
though once eminent in the profession, have for years 
past given themselves exclusively to politics. The 
names of Mr. Asquith and Lord Robert Cecil will at 
once occur to the mind, nor will it be forgotten that Mr. 
Lloyd George is himself a solicitor. 

“The presence of so many lawyers in Parliament 
has for centuries been objected to. The Jndoctum 
Parliamentum is a useful lesson for all time that the 
objection may be carried too far; nay, it may reason- 
ably be argued that it has no real merits. If to be a 
successful lawyer is no assurance of success in Parlia- 
ment, yet lawyers have many qualities which peculiarly 
fit them for Parliamentary functions. In Britain 
changes are not brought about by revolutions, but by 
Acts of Parliament, and those who are trained to study 
such Acts must be at an advantage in the place where 
they are manufactured.”—The Scottish Law Review, 
Dec. 1922. 








CURRENT LEGISLATION 





It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 
The work of collecting the statutes fur past ses- 
sions has been performed under great difficulty, 
but it is hoped that it will be more successful with 








greater experience. The notes in the department 
will be simply a statement of the law as it appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 
It is hoped that members of the bar will co- 
operate in calling the attention of the editors to 
omissions and mistakes and in supplying them 
with important new statutes in their states. Only 
by such co-operation can the department succeed. 





Statutes Exempting Life Insurance 


Proceeds From Creditors 


ECENT decisions illustrate the importance of 

the contest for the proceeds of life insurance 

policies between designated beneficiaries and 
creditors of the insured. Except in Wisconsin, the 
rights of the beneficiary, where the right to change 
has not been reserved by the insured, are vested 
and, therefore, secure against claims by creditors 
of the insured. This vested interest rule and the 
consequent rights of the beneficiary under a life 
policy constitute an interesting variation of the gen- 
eral rules of contract law applicable to the rights of 
third parties under contracts made for their benefit. 
Where, however, the insured, after designating the 
beneficiary, has reserved the power to change the 
beneficiary, the New York courts have, even with- 
out statute, held that the beneficiary does not have 
a vested interest and that creditors of the insured 
are entitled to have the cash surrender value, if any, 
of the policy (Ecker v. Myer, 194 N. Y. Supp. 320 
(1922)). Other courts, however, incline, to the 
view that the right to change does not intertere 
with the vested rights of the beneficiary, unless such 
right has been exercised and a new beneficiary 
designated. In Massachusetts, for example, it has 
been held that an unexercised right to change the 
beneficiary does not make the proceeds of a policy 
subject to the succession tax on the insured’s es- 
tate (Tyler v. Treasurer, 226 Mass. 306. 

Much of the difficulty involved in this contest 
between creditor and beneficiary has been contrib- 
uted by the Federal Bankruptcy Act. Section 70-a 
of the Act of 1898, describing the property which 
passes to the trustee, contains a proviso to the effect 
that when a bankrupt holds insurance having a cash 
surrender value “payable to himself, his estate or 
personal representative, he may within thirty days 
after the cash surrender value has been ascertained, 
pay or secure to the trustee the sum so ascertained,” 
and if he does so, he may continue to hold the policy 
free from creditors, but if he does not do so, the 
policy passes to the trustee as assets. For a long 
time, the Federal courts differed as to the inter- 
pretation of this proviso. It was by some consid- 
ered not as a qualification of that which had gone 
before in Section 70-a, but as an additional and 
independent legislative provision with respect to 
the trustee’s right to the bankrupt’s life insurance. 
This interpretation involved the suggestion that the 
proviso, when operative, passed the surrender value 
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of a life policy without regard even to the exemption 
provision of Section 6 of the Bankruptcy Act. On 
the other hand, the proviso has been interpreted as 
a qualification of the general provisions of Section 
70-a. ‘Irrespective, however, of the real nature of 
the proviso, the Supreme Court of the United 
States has determined that the trustee is entitled 
to the cash surrender value of any policy on the 
bankrupt’s life which is payable to him or his es- 
tate, or if payable to a designated beneficiary, the 
right to change the beneficiary is reserved to the 
bankrupt (Cohen v. Samuels, 245 U.S. 50). It has 
also been settled that the right of the trustee to 
take the cash surrender value is subject to the ex 
emption provisions of Section 6 of the Bankruptcy 
Act. It is, therefore, to the exemption statutes of 
the various states that the beneficiary must look for 
support to resist the claim of the insured’s creditors 
or his trustee in bankruptcy. 


The life insurance exemption statutes of the 
several states vary in their phraseology. The Mary- 
land Statute provides that policies taken for the 
benefit of or assigned to a wife or child of the 
insured shall be vested in such beneficiary free from 
claims of creditors of the insured. It has been 
held (In re Jones, 249 Fed. 487) that a policy pay- 
able to the insured’s wife, but expressly reserving 
to the insured power to change the beneficiary, is 
not a policy for the benefit of the wife which is 
exempt from the claims of creditors under this 
statute. This means, in the absence of express 
provision in the statute to the contrary, that the 
reservation of power to change the beneficiary 
renders the exemption inapplicable and subjects the 
policy to claims of creditors. 

The Iowa Statute ($1805 Code) provides: “A 
policy of insurance on the life of an individual in 
the absence of agreement or assignment to the 
contrary, shall inure to the separate use of the 
husband or wife and children of said individual. in- 
dependently of his creditors.” Under this statute it 
has been held (Jens v. Davis, 280 Fed. 706) that the 
proceeds of a policy in which the wife of the insured 
is named as beneficiary are exempt from the in- 
sured’s creditors, despite a provision in the policy 
reserving to the insured the power to change his 
beneficiary. The court referred to the difference of 
opinion evidenced by several cases in the Federal 
courts with respect to the effect of the reservation 
of power to change upon the application of the ex- 
emption statute. After pointing out that “the Iowa 
Statute does not say that the exemption is con 











How B AR CaN PROMOTE BETTER CITIZENSHIP 


113 





tingent upon the absence from the policy . . . of 
the right to change the beneficiary” the court 
directed that the exemption of the proceeds of the 
policy should be allowed, thereby defeating the 
claim of the trustee in bankruptcy. 

Chapter 29 of the Laws of Alaska, 1921, pro- 
vides that all policies payable to a designated person 
having an insurable interest and the present value 
of such policies “shall inure to the sole and sepa- 
rate use and benefit of the beneficiaries named 
therein and shall also be free from the claims 
of the person or persons affecting such insurance 
and their creditors and representatives.” A more 
specific exemption is contained in §36 of the Wyom- 
ing Insurance Code (1921), which not only declares 
that the designated beneficiary shall be entitled to 
the proceeds of the policy against the creditors of 
the insured, but adds “and the reservation in the 
insured of the right to change the beneficiary shall 
in no wise make any value payable thereunder 
either before or after the death of the insured avail- 
able to creditors in any proceeding in law or in 
equity.” 

The recent statutes in Pennsylvania and Massa- 
chusetts have gone still further in protecting pro- 
ceeds of life insurance policies from claims of 
creditors. It is provided by Ch. 168 of the Laws 
of Massachusetts (1921), and P. L. Pennsylvania 
208 (1919), that a life or annuity contract may pro- 
vide for the retention by the company of the pro- 
ceeds upon maturity and the payment thereof in 
installments to designated beneficiaries and may 
also provide that such beneficiaries may not ° ‘com- 
mute, anticipate, encumber, alienate or assign” such 
installment payments. In such case these statutes 
provide that no payments of interest or principal 


to the beneficiary shall be subject to his debts “nor 


to any judical processes to levy upon or attach the 
same for payment thereof.” 
Another Pennsylvania Statute (P. L. 1919, p. 
112) provides that a life or annuity contract issued 
to any solvent citizen and naming the insured him- 
self as the beneficiary of a monthly income not ex- 
ceeding $100 “shall ‘be exempt and free and clear 
from the claims of all his or her creditors and from 
all legal and judicial processes of execution, at- 
tachment or otherwise whatsoever.” 

It is clear that the tendency of the state statutes 
is to broaden the exemption. The effect is not only 
to protect the beneficiary’s rights against claims 
of creditors in the state courts, but also, under §6 
of the Bankruptcy Act, to exclude the policy, irre- 
spective of the bankrupt’ s right to change the bene- 
ficiary, from the assets which pass to his trustee. 
This tendency in favor of the beneficiary as against 
the creditors could be interrupted, in so far as the 
Bankruptcy Act is concerned, by an amendment 
to the exemption section; but so long as §6 pro- 
vides that: “This act shall not affect the allowance 
to bankrupts of the exemptions which are pre- 
scribed by the state laws,” it would seem that any 
state statute clearly exempting a life insurance 
policy will protect the beneficiary against the 
trustee. In the absence of such an amendment of 
§6 the question arises whether a state exemption 
law may not go so far in freeing assets of the 
insured from the claims of his creditors as to raise 
doubts of its constitutionality. In other words, is 
there not a limit to the legislative right to declare 
that a man’s assets, even though they be invested 
in an insurance policy, and irrespective of his con- 
trol over their ultimate destination, shall not be 
available to his creditors. | THomAs I. PARKINSON. 


HOW BAR CAN PROMOTE BETTER CITIZENSHIP 





By R. E. 


American Citizenship Committee 


Chairman A. B. A. « 


E are living in times of upheaval and peril. 
W tres conditions may be in part due to the 
War, but not wholly so by any means. Cer- 
tain it is that in recent years very pronounced ten- 
dencies have been at work to undermine the very 
foundation principles of our American form of con- 
stitutional government. During and since the War 
various forms of Bolsheviki doctrines have been 
urged, both direct and insidious in their method of 
attack, that would entirely remove the ancient 
landmarks of our government. We have it on good 
authority that no less than fifty publications are 
being circulated in this country that carry disloyal 
propaganda and reach one million readers. Hon. 
Wm. H. Lamar, formerly Solicitor for the Post 
Office Department, in an illuminating article says: 
The Communist operations in this country daily 
affect the lives, liberty and property of our people and 
strike at the very foundation of organized government 
itself, things evil within themselves and certainly not 
of a character to claim the protection of the government 
and people they openly seek to destroy. 
Such facts as these give some color to the 


L. SANER 


prophecy of Lord Macaulay uttered some sixty years 
ago when he said: 

Your American Republic will be as fearfully plun- 
dered and laid waste in the Twentieth century as the 
Roman Empire was in the Fifth, but your Huns and 
Vandals will have been engendered within your own 
institutions. 

lt was in response to the recognition of these 
dangers that the members of the Bar at the meet- 
ing in San Francisco voted unanimous approval of 
the report of the Committee on American Citizen- 
ship. There was manifested an earnest desire on 
the part of those present that the American Bar 
Association should perform its quota of service by 
upholding the Constitution and the form of govern- 
ment that has been handed down to us by our 
fathers. Several specific lines of service recom- 
mended in the Committee’s report were approved. 

Due to limited funds at its disposal, it has been 
impossible for the Committee to organize a Citizen- 
ship Bureau as provided for at the San Francisco 
meeting. We are, however, co-operating with 
other organizations in an attempt to carry out just 
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at this time one of the lines of service recommended 
at the National Convention; that is: “To have 
enacted in each state suitable laws making a course 
each year in the study of, and devotion to, American 
institutions and ideals a part of the curriculum in 
all schools and colleges sustained or in any manner 
supported by public funds.” 

In several of the state legislatures bills have 
been introduced providing for the teaching of the 
United States Constitution and of the state, and 
stressing the training for citizenship as an objective 
in public education. From the acts passed in three 
different states we have prepared and put into cir- 
culation a suggested form for a state law on the 
subject. In order that members of our Association 
may have these suggestions before them and assist, 
as occasion offers, in seeing that this or a similar 
law is passed by each state legislature convening 
this year, we give below the suggested form in full: 

AN ACT TO REQUIRE THE TEACHING OF THE 
CONSTITUTIION OF THE UNITED STATES 
AND OF THIS STATE INCLUDING THE STUDY 
OF AND DEVOTION TO AMERICAN INSTITU- 

TIONS AND IDEALS IN ALL THE PUBLIC 

SCHOOLS AND COLLEGES. 

Be it enacted by the Legislature of the State of —— 

Section 1. That on and after September 1, 1923, 
all schools and colleges in this state that are sustained 
or in any manner supported by public funds shall give 
instruction in the essentials of the United States Con- 
stitution, including the study of and devotion to Ameri- 
can institutions and ideals, and no student in said 
schools and colleges shall receive a_ certificate of 
graduation without previously passing a satisfactory 
examination upon the provisions and principles of the 
United States Constitution. ; 

Section 2. The instruction provided for in Section 
1 of this Act shall be given for at least one year of the 
grammar, high school and college grades, respectively. 

Section 3. That all persons hereafter applying for 
certificates authorizing them to become oonye 
or teachers in the public schools of this state, shall, i 
addition to existing requirements and before sagdielne 
such certificate, be required to pass a satisfactory ex- 
amination upon the provision and principles of the 
Constitution of the United States and of this state. 

Section 4. That wilful neglect or failure on the 
part of any public school superintendent, principal or 
teacher, or the president or teacher or other officer of 
any normal school or college, to observe and carry out 
the requirements of this Act, shall be sufficient cause 
for the dismissal or removal of such party from his or 
her position, 

Section 5. It shall be the duty of the Superintend- 
ent of Public Instruction and of the Text Book Com- 
mission to make due arrangements for carrying out the 
provisions of this Act. For such purpose said Super- 
intendent and Commission shall prescribe suitable texts 
adapted to the needs of the school and college grades 
as specified in Section 2 of this Act. 

Since our limited resources will not allow us 
to enter upon all the lines of activity in promoting 
more sustained loyalty to established forms of gov- 
ernment and for a better citizenship, the Commit- 
tee thought it most fitting and proper that we 
should center our efforts primarily on those lines 
of activity that must be recognized as peculiarly 
within the function of members of the Bar to per- 
form. We are, therefore, stressing the matter of 
securing proper laws for teaching American prin- 
ciples and ideals, for we believe, as stated in our 
report, that “The schools of America,must save 
America.” The future of our country is being de- 


termined today in the school-rooms and college 
halls of America. Any movement, therefore, that 
will tend to promote the right sort of teaching is 
of paramount importance at this time. 


. 


Indeed, “the right sort of teaching” is of more 
importance than the mere dry bones of the Consti- 
tution. On this point, in commenting on the bill 
introduced in the Texas Legislature through the 
efforts of our Citizenship Committee, a recent edi- 
torial in the Dallas News says: 

It is not at all necessary that pupils of the public 
schools shall receive instruction in the details of the 
Constitution of this State and Nation. All that is nec- 
essary, with the exception mentioned, is that they 
should learn why it is that we have a government, a 
Constitution and laws; what the general purposes of 
these are, what a citizen is and what are his duties as 
well as his rights. 

There is abundant evidence of lack of knowledge 
upon these subjects, but enlightenment will not come 
from perfunctory study of the Constitution in its de- 
tails. The lessons need to be made both simple and 
attractive. More than this, it is essential that the teach- 
ers themselves should know the subject. 

The News believes that ignorance of the subject 
is largely due to the fact that for many years many of 
the teachers of it both within and without the school- 
houses have not themselves understood it, and that 
many teachers who have understood the subject have 
wrongfully assumed that certain simple facts were gen- 
erally known. In consequence they have failed to teach 
the ABC’s of government, and therefore have overshot 
the heads of their pupils. 

The proposed requirements that pupils = teach- 
ers shall stand satisfactory exami inations in the Consti- 
tution suggests this inquiry: Who is it in this country 
that are required to take an oath to support the Con- 
stitution? The answer is: Public officials, including 
lawyers; persons granted amnesty and aliens applying 
for naturalization. Why not require as much of native- 
born citizens as a prerequisite to exercise of the fran- 
chise? _And why not require all voters, native and 
naturalized, to know a few simple, basic truths about 
government? 

I trust that the members of the Bar will be 
alive to the needs of the hour in the lines mentioned 
and that every member of our profession will, in 
his respective community, do his part in the great 
work of education for citizenship by encouraging 
proper instruction, not alone in the schools, but 
also by seizing upon every opportunity—and mak- 
ing that opportunity, if need be—such as national 
holidays and other local occasions, for presenting 
to the mass of our citizenry the nature of “A Gov- 
ernment by law, not by men,” the priceless heritage 
of “Liberty under the Law,” the dangers that 
threaten our free institutions, the privileges and 
obligations of citizenship, and the active duties that 
rest upon every good, loyal American. 





“Sir Edward, She Is Here!” 

Florence E. Allen, the first woman elected to a 
position on the Supreme Bench of a state, was the 
guest of honor at a banquet, given by the Cleveland 
Bar Association on January 6th. Leading members 
of the bar, prominent women of Cleveland, and mem- 
bers of the county and state judiciary were present. 
Appellate Judge John J. Sullivan, president of the 
association, presided as toast-master, And in his open- 
ing remarks declared that Judge Allen was a credit 
to the American bar. Paraphrasing the famous say- 
ing of General Pershing, “Lafayette, we are here,” 
he declared that the first of this year the phrase, “She 
is here!” has been emblazoned on the scrolls of the 
State Supreme Court of Ohio. In other words, woman 
had at last arrived at the highest judicial office in a 
great American commonwealth. Supreme Court Jus- 
tices Robert H. Day and George H. Clark also paid a 
high tribute to the guest of honor. 














LAW AND ORDER IN INDUSTRIAL DISPUTES 





Principle Embodied in Kansas Industrial Court Act Is Sound, True and Indispensable for the 
Solution of Modern Problems, and the Vicissitudes of Politics, Even the Re- 
peal of the Statute, Have No Power to Prevent 
Onward March of Idea* 


By CuarLes THADDEUS TERRY 
Professor of Law, Columbia University, New York 


RUTH is permanent and persistent. Sound prin- 

ciple does not admit of variableness or shadow of 

turning. Clear vision and full appreciation of 
fundamental and elementary things may, in this gen- 
eration or in that, in this or any other period of his- 
tory, be obscured, perverted or utterly blinded, but the 
truth and the principles themselves remain unchanged, 
unchanging, eternal and everlastingly operative. In 
the clamor and din of warring classes or factions, in 
the dust and smoke raised by battling forces, in the 
confusion of intermingled and swiftly swaying bodies 
of men and banners of contending hosts, we frequently 
lose our way, remove our gaze from the guiding light, 
and utterly forget or become indifferent to the truth 
until some cataclysmic shock suddenly restores our 
vision and swings us back to the way, the truth and the 
light, as they were pointed out to us by the greatest 
teacher of all time, 2,000 years ago. Times have 
changed, customs and habits of thought have changed, 
circumstances have changed, but they, the way, the 
truth and the light, have never changed, and never can 
change, although we, by forgetting and neglecting 
them, stumble and fall and cause calamity to ourselves 
and others by our indifference and forgetfulness. 

The foundation stone of society, the cardinal prin- 
ciple of democratic government, the last best hope of 
humanity, was given to the world in time so ancient, 
that we have had ample opportunity to learn it well, 
by a disciple’ who, catching it from the lips of the mas- 
ter teacher, summed it all up in the phrase—‘“the per- 
fect law of liberty.” 

The juxtaposition of the words “law” and “lib- 
erty” denotes their inseparability in any government 
which is to be characterized by permanence. 

The lesson has never been learned, or it has too 
frequently been forgotten. Liberty without law means 
mob rule. Law without liberty is tyranny. Each con- 
tains within itself the seeds of destruction. 


The evils which beset the body politic and fre- 
quently seem to cause it to rock upon its foundation 
arise because large bodies of citizens forget or ignore 
the Truth and offend against the Light. Labor forgets 
or ignores it and plunges into mob rule. Capital for- 
gets or ignores it, and establishes a tyranny. They both 
forget it and ignore it at the same time and wreck the 
health and happiness of a long-suffering Public. 

“To hell with the order of the court,” said a labor 
leader recently, and chaos threatened.* 

“God save us from the courts,” said another great 
leader in the recent Lusk committee investigation, and 


*Address delivered at the Annual Meeting of the Kansas State 
Bar Association at Salina, Kansas, Nov. 27, 1922 

1. James ch. I, 29 

2. Scott, leader of shop men in the recent railroad shop men’s 
strike, when he was shown the injunction order issued by Judge Wilker 
son of Chicago on the suit of Atty. Gen. Daugherty 
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a wave of contempt for all judicial process spread 
through the ranks of labor from one end of the coun- 
try to the other, threatening storm and shipwreck to 
the ship of state in which they, no less than their fel- 
low citizens, are embarked.* 

“The public be damned,” said a representative and 
spokesman of capital not so many years ago, and the 
threatened heartlessness of capital and its disregard of 
the rights of society, no less than of its* employees was 
disclosed and emphasized. 

The wonder of it all is not so much that two of the 
parties to the controversy are blind to fundamental 
principles, indispensable to the fabric of society, but 
that they fail to see their own doom involved im the 
course which they pursue. 

Until it be fully and constantly recognized that in- 
dustrial disputes, in which the two immediate parties 
cannot agree, must be settled by the courts in the same 
way in which other disputes are settled, and until it is 
clearly and constantly recognized that in certain kinds 
of industrial disputes the immediate parties to them 
are not the important party at all, just so long will un- 
necessary confusion, waste and suffering continue, and 
just so long will untoward and unmeasured calamity 
impend. These two topics, namely: the necessity for 
industrial tribunals to determine disputes among ir- 
reconcilables, and the vital interest of the public in cer- 
tain kinds of disputes, are subjects for serious reflec- 
tion and worthy of our best attention. They are inti- 
mately interwoven, but we may, for the sake of charity, 
take them up briefly in the order indicated. 


Industrial Courts Indispensable to Life and 
Peace 


Abolish courts from the affairs of men! Then we 
reverse the lesson of all history. Deny the efficacy of 
judicial tribunals to determine human controversies, 
and there is a return to the law of the jungle. It would 
be inconceivable, that in this day and generation, any- 
one could be found so bold or so blind as to attempt to 
repudiate the Anglo-Saxon juridical system, that is, it 
would be inconceivable if it had not actually been done. 

Whom the Gods would destroy, they first make 
mad. . 

If there are to be no courts, if the judicial tribunals 
are to be consigned to the superheated pit of destruc- 
tion as commanded in the picturesque language of the 
labor leader, what then? What substitute can be pro- 
posed consonant with experience? 

Conciliation won’t do it—it has utterly failed! 
Men cry “Peace, Peace,”—but there is no Peace! 





8. Samuel Gompers in answer to a question put by counsel Samuel 
Untermyer when Gompers was on the stand in the Lusk investigation. 
4. William K. Vanderbilt of New York Central R. R. 
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Arbitration won't do. It has been weighed in the 
balance and found wanting. Amazement would have 
followed its success. When strong passions are ex- 
cited and emotions of personal interests have clashed, 
and antagonisms have grappled, it is past conception 
that peace may be secured by the findings of a commit- 
tee in which the very contending parties themselves are 
members. Their predicament would not have been pre- 
sented if they could have arrived at an agreement. To 
say that their difficulties can be adjusted by the ap- 
pointment of new representatives of their own, when 
their former representatives have failed, is a contra- 
diction in terms. 

Federal Labor Boards will not do it! Their de- 
crees are flouted at will. They have no teeth. 

What then? Shall we confess failure and aban- 
don humanity to the law of the lion and the jackal? 

Human intelligence is prone to overlook the ob- 
vious. Just because we have been startled and con- 
fused and panic-stricken by the seeming complications, 
we have ignored the clear and simple expedient, not 
only offered but commanded by our own governmental 
concept, and by the outstanding facts of all history. 

Our courts determine every other controversy 
which may arise, whether civil or criminal. Every issue 
between man and man, every dispute between man and 
the state, every resisted claim of everyone whomso- 
ever, man, woman, child, corporation or political 
entity, gladly and confidently is submitted to courts for 
adjudication. Why this solecism of industrial dis- 
putes? 

The answer is,—cowardice. Too long have we 
been timid, halting and evasive. So strong have ap- 
peared the contending factions, so supine has been the 
public interest, so frail has been our hope, and so lack- 
ing our courage, that we have taken counsel of our 
fears, instead of taking counsel of our wisdom and 
our faith. 

Thank God for Kansas! She has supplied the 
two things needed,—courage to advance,—and intelli- 
gence to light the way. She has applied the only remedy 
given under heaven and among men whereby the in- 
dustrial world may be saved 

Bold words, it will be said; and so they are, but 
the crisis requires bold speaking. Without it govern- 
ment is prostrated and impotent. Soft phrases and 
mollifying sentiments will not do. It must be ap- 
proached in the fashion of He-men. You cannot mas 
sage the back of an industrial porcupine, whether the 
porcupine be of the species called “capital” or the 
species called “labor.” 


And the Kansas act is no “experiment.” I am 
outraged and abased every time | hear or read that 
phrase “the Kansas experiment.” It is no more an 


experiment than was the discovery of the operation of 
the law of gravitation. It is the application of a sound 
and fundamental principle, world old. Experiment: 
It is, on the other hand, an accomplished success. It 
has,stood the test, in actual operation. It has served 
the purpose in a great strike threatening famine, freez 
ing, and untold suffering of countless people; it has, in 
the hands of those who have administered it, deter 
mined controversies fairly and finally; it has proven a 
boon to employers and employees alike, and has, in 
short, commended itself to everyone who has given it 
intelligent consideration. 

Such a master accomplishment is the Kansas Act 
and the Kansas Industrial Court which. it constituted, 
that I would rather have conceived and written the act, 


than to have written the plays of Shakespeare or the 
works of Dante, or have discovered electricity ; because 


civilization could survive without them, but the fabric 


of society in these days, in my judgment, would perish 
miserably without the application to modern conditions 
of the principles and practice embodied in this epoc! 
making statute, and this epoch-making court. 

Dimly, feebly and slowly, but with absolute and 
progressive certainty, the conviction has become in- 
eradicably established that only by regularly and per- 
manently constituted tribunals can the irreconcilable 
differences between capital and labor be determined 
When the immediate parties to the dispute cannot 
agree, then, at least in industries affecting the public’ 
interest, the law must perform its function and deter 
mine the issue. 

All law is a growth, and the law affecting indus 
trial disputes is no exception. Tentative and fragmen 
tary at first, but growing in grasp and comprehensive 
ness, as understanding and experience increased, laws 
have been enacted from time to time in various coun 
tries and in various circumstances which at once dem 
onstrated that law is the only proper recourse, and that 
laws may be made adequate to the situation. 

A. The Factory Acts of England taught the first 
lesson and constituted the suggestion of similar legisla- 
tion in Australasia and the United States, taking such 
forms as improvement of working conditions, employ- 
ers’ liability, hours of labor and compensation 

After the Factory Acts of England came 

B. The Australasian Acts in Industrial Concilia- 
tion and Arbitration. 

C. The Canadian Disputes Act. 

D. The British Industrial Court and Courts of 
Inquiry, and 

Finally, as a natural and inevitable outgrowth of 
the conception, the establishment of machinery under 
the law whereby the controversies between warring 
classes may be determined without resort to clubs, 
whether those clubs be strikes or lockouts, and whereby 
also anticipatory measures may be taken to prevent 
even the arising of disputes. 

The government had to intervene, or confess itself 
impotent to protect the public welfare and save its citi- 
zens generally from spoliation, suffering, calamity and 
even death. The conviction that only in legal proc- 
esses could a just solution be found, was the necessary 
concomitant of the belated discovery that at least in five 
important industries, namely: those dealing with food, 
fuel, clothing, building materials and transportation® 

The Public Interest Is Dominant 

It has been well said that “employers and em- 
ployees often fail to realize that their objects, while 
not identical, are mutual. Neither can exist without 
the other, but despite the necessity for cooperation and 
good working methods, first one party and then the 
other attempts to dominate’’.® 

[f it were true that neither party to the contro 
versy desired an unjust advantage, then both of them 
alike would welcome a tribunal for the determination 
of their rights. But, since the world began, each has 
been seeking to gain advantage of the other by force, 
and the fancied or real superiority of its own weapons. 
[he example was set, over a period of many years, by 
capital, and when capital had learned by a severe chast- 
ening administered by anti-trust laws and laws against 


5. The Kansas Act deals with only four of these, omitting building 
materials. ‘ 
6. Minn. Law Review, p. 488, by J. S. Young. 
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restraint of trade, and also by an enlightened intelli- 
gence, some of the lessons of fairness and equity, then 
labor, fashioning its campaign upon the brilliant model 
set by its ancient antagonist, marshalled its armies.and 
went to war in its own behalf, employing some new 
and unusual devices of its own invention and outdoing 
its opponent in coercive tactics. The persistent efforts 
of each side to dominate the other, account most signifi- 
cantly for the opposition shown by both employers and 
employees to the establishment of industrial courts; an 
opposition which, at the same time, demonstrates the 
unavoidable necessity for their establishment, if the 
public is not to be ground between the upper and the 
nether millstones 

Too long hes the re been a feeling both on the part 
of employers and employees that this country could be 
governed by coercion when either capital or labor 
should grow into such power as to threaten society with 
a general calamity. 

The establishment of industrial courts rests upon 
the theory, as has been well said—“that the public is 
entitled to a continuous and sufficient supply of the 
necessaries of life, and to uninterrupted, efficient and 
reasonable employment, and that employers’ lockout 
and labor strikes, while presumably directed primarily 
at a warring enemy, in reality are directed at the public 
that had nothing to do with the cause of the quarrel.”’ 

The theory of the industrial court is precisely the 
same theory of government which insists that neither 
two individuals nor two gangs of individuals shall 
come to fisticuffs on the streets, and thereby endanger 
the peace and life and limb of the general public. What- 
ever controversies they have must be determined, the 
law insists, by the regularly constituted tribunals; and 
in the matter of industrial courts, their organization is 
similarly an insistence by the state that its functions 
shall not be paralyzed, nor the welfare of its people 
jeopardized by quarrels between classes of its citizens. 

The purpose of the Industrial Court Act is clearly 
and succinctly embodied in its Section 3, stating its 
purposes as follows: 

And to investigate the conditions surrounding 
the workers and to consider the wages paid to labor 
and the return accruing to capital and the rights and 
welfare of the public, and all other matters affecting 
the conduct of said industries . . . and to settle 
and adjust all such co atroveranes. 

Because of this and other provisions, capital and 
labor claim that the Act is coercive and labor claims 
that it is a device for slavery. Well,—unless the main- 
tenance of the functions of government is coercive, 
then there is no coercion in the Kansas Industrial 
Court Act. Unless all democracy is an instrument of 
slavery, then the Industrial Court Act is an intelligent 
device for the maintenance of the rights of free men. 

To support the Act, it is not necessary to question 
the right of labor to strike; but there is a limit to this 
right, and the point of this limitation is reached when 
the effect of the strike is transcended by the well-being 
of the whole people. 

In recognizing the paramount rights of the public 
in industrial disputes, Kansas has taken a step which 
must be taken throughout the civilized world to affect 
with a public interest those things which are concerned 
with essential productive industry. Labor and capital 
may be left to settle their disputes in their own way 
untrammelled by law, so long as they are not subversive 


7. Minn. Law R p. 483, by J. S. Young 
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of government or calamitous to the people as a whole. 
The moment such a dispute involves the health, the 
lives or the property of the public, then the rights of 
the public supersede the rights of either of the con- 
tending parties. The whole is greater than any of its 
parts, and it is the function of democratic government 
to preserve the welfare of the whole. Ample authority, 
if authority other than recognized sound principle, be 
needed, is found in the United States Supreme Court 
decision in Wilson v. New (1918), 243 U. S. 332 
which the constitutionality of the so-called Adamson 
Law was under consideration. If the test of such a 
statute be, as the court said it was, the attempt to pre- 
vent a calamity to the public in a special set of circum- 
stances, then it certainly follows that a statute, designed 
to prevent similar catastrophies to the public by pro 
viding a general method applicable to many cases, is 
still more entitled to judicial approbation. 

Unless reason and logic are to be dethroned, and 
utterly eliminated from the councils of men, then the 
remedy which has been pronounced good, just and con- 
stitutional in a specific instance, must be equally avail- 
able in all similar instances. If the principle be sound 
at all, then it must apply in all like cases. And the 
advantage of having a general statute, bottomed upon 
the fundamental principle of public interest, public 
welfare and preservation of government is obvious, 
namely: that it is always ready, always available, al- 
ways operating by anticipation, and may, by the very 
fact of preparedness, avert approaching calamity. 

Now lawyers have a peculiar and an inescapable 
opportunity and duty in this connection. Lawyers are 
in a particularly high strategic position to accomplish 
the solution of this vexed problem; and the reason is 
not far to seek. It is because the whole matter is a 
matter of law and of government and of constitutional 
powers, all of which fall peculiarly within the sacred 
province of lawyers who are the sworn ministers of 
justice. 

I have no hesitancy, therefore, in making an espe- 
cial appeal to lawyers, and inviting their attention to 
three further sets of observations which cannot be 
ignored if government is to endure, and liberty under 
law is to persist. The first: 


Disregard of Justice Is the Root of Trouble 


Justice is the subject of law and the promotion 
of justice is the reason for law and its only justifica- 
tion. 

Selfishness is the false guide which has led in- 
dustry, like an ignis fatuus into the swamps and mo- 
rasses of doubt and despair, and has left its victims 
wallowing in the Slough of Despond, lost and with 
darkness coming on. Ignorant and perverted leaders 
both of capital and labor, obsessed by the idea that 
selfish interest is the test of success, have marched their 
followers off the highway of peace and prosperity into 
the entanglements and impenetrable shadows of the 
forest of stupidity. The one simple truth which they 
have forgotten is, that no group or class can be perma- 
nently safe, prosperous and happy unless the whole 
body, of which they are a part, is safe, prosperous and 
happy. Temporary advantage may be gained by 
shrewd selfishness, backed for force, but it is only 
temporary. Time after time this lesson has been taught 
with accompanying grief and distress, and still the 
lesson is only partly learned. 

One thing is certain—there is no place in our 
system for any individual or group of individuals who 
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do not want justice, but who want to gain an unfair or 
unjust advantage. The system will not tolerate the 
substitution of the arbitrament of force for the arbitra- 
ment of law. 
is made, there will be calamity ; and if the substitution 
be made over the whole field of American life, then 
our government and institutions will crumble and fall, 
our democracy pass into oblivion and its citizens, con- 
querors and conquered alike, go down to destruction 
together. Even the successful tyrant does not endure. 

Until the millennium shall have come, and the 
brotherhood of man has been brought to perfection, 
there will be need of laws and of courts, and they will 
be found the only safeguard of liberty and of justice. 

We deem these things fundamental; we consider 
them the plainest dictates of common sense; we think 
them so far past argument as to be indisputable. And 
yet there are those who cannot or will not understand 
the spirit of our institutions and the great success of 
their achievements. They flout and seek to circum- 
vent the courts and the laws. Although they under- 
stand or should understand that their very happiness, 
prosperity and well-being and preservation depend 
upon the democratic principle of rule by the will of the 
majority, they seek to accomplish the destructive pur- 
pose of government by minorities, against the dreadful 
lessons of all history. 

Therefore, if there still be men, and there are, both 
in the ranks of capital and of labor, whose scruples are 
regulated solely by the revised statutes, and whose 
honor is kept by the police, then let us by all means 
have a statute, covering labor strifes, backed by a 
police force which shall compel their scruples to oper- 
ate, and their honor to be active in the interests of 
society as a whole. 

The more experienced and intelligent in the two 
groups, employers and employees, recognize and some- 
times admit the unjust elements in their respective 
programs, and the employment of unlawful weapons 
and tactics in their welfare. But whether they recog- 
nize and admit them or not, they should be brought out 
into the open, seen for what they are, and dealt with 
as the law and the courts, serving the paramount pur- 
pose of protection to the public, are constituted and 
required to deal with them. 

The lockout and the oppressive use of monopoly 
by employers and the closed-shop used by employees 
are examples of unfair, un-American and unjust de- 
vices, and should be condemned by all right-thinking 
people. These abuses of power must be extirpated 
preferably by the parties themselves, but if not, then 
by the law and the courts. 

It is refreshing and encouraging to note that the 
greatest employer of labor in the United States, and 
perhaps in the world, has recognized the fact that, not 
only for the benefit of the public, but also for the ulti- 
mate advantage of the contending parties themselves, 
abuses by capital should be restrained in the manner 
provided by our legal system. His words are inter- 
esting and significant : 

Is there any solution of these problems? I am 
talkng to men who are more competent than I to 
answer. Still, the general proposition is ventured 
that whenever it is practicable and effective, resort 
should be made to the prevention of threatened or 
possible harm, without destroying the property or 
business in question, and which can, if preserved, be 
of substantial benefit to the community and to the 
nation. This principle has sometimes been invoked 
by the courts so far as it was believed the provisions 
of the law permitted. Why not have the law so 


To the extent to which that substitution™ 


framed and administered as to allow the courts to 
cover the whole subject by injunction, rather than by 
the destruction of property or business? If capital is 
proceeding or threatens to proceed improperly, it can 
be restrained by injunction and the order, enforced in 
the reguiar way. A court of equity should have, if 
necessary, enlarged powers of preventive remedy, un- 
limited by statutory provisions. If there is to be pun- 
ishment inflicted it should be upon the individuals who 
are reprehensble, and not upon the owners, as stock- 
holders or otherwise, of the properties involved, who 
are in no respect responsible for misconduct." 


Thus does capital acknowledge the existence of 
abuses within its own ranks, and the necessity for, 
and the efficacy of our laws and our courts to prevent 
their perpetration. 

Unhappily, there has not, as yet, been a corre- 
spondingly frank and clear acknowledgment by any 
outstanding leader on the part of labor of the abuses 
in its own ranks, but we are confident that in the pro- 
cesses of time, and the broadening influence of thought 
and experience, such frank acknowledgment will come, 
and then we shall Be well forward toward the bet- 
terment of conditions for both sides, and the elimina- 
tion of bitterness, waste, and suffering. 

The intelligent leaders of labor will see in the 
closed-shop an unworthy, and therefore an undesirable, 
instrumentality. When it is seen in its true light, it 
will be the subject of a scathing indictment. That the 
closed-shop is the worst enemy that labor could have, 
should be perfectly apparent to anyone who considers 
its nature and defects as they have been shown in 
practice and pointed out by observers. What has and 
may be said about the closed-shop, need only be sum- 
marized here: 


It is intolerant, un-American and unchristian. It 
is not playing the game squarely; it is an effort on the 
part of organized labor to corner the market in the 
interests of industrial selfishness. . . . It is des- 
potic because, by assumed authority, it would control 
thé management of the business, and, to a large ex- 
tent, wrest it from the hands of the men who own it; 
it claims to decide who can work for the proprietor, 
how many hours a week the men may work, and how 
much pay they are to receive for the service rendered, 
regardiess of the quality of those services. . . . It 
is contrary to the genius and ideals of our government. 
It drives a dagger into the very heart of freedom, and 
if persisted in will lead to collapse of idealism. It 
would mean in the end empty dinner pails and stom- 
achs. . The closed-shop and industrial peace 
are antagonistic terms. . . . The closed-shop, in 
its attempt to place everyone belonging to a union on 
the same level with regard to pay, working hours, and 
the amount and character of the work to be done in a 
given time, violates a natural law in that it destroys 
the !ong-recognized qualities of ambition, initiative 
and personality, thereby taking out of work the ele- 
ment of interest, which results in unrest and dissatis- 
faction. It kills the unspeakable joy of achievement 
and turns the workman from being a red-blooded man 
into a clock and a meal ticket. It loses sight entirely 
of the “recompense of reward.” Every intelligent 
man knows that some people are superior to others. 
The degree of intelligenc with which men are endowed 
by nature and their capacity for development, vary 
widely. This is not a matter of opinion. It is a scien- 
tific fact that has been demonstrated again and again. 

Now the closed-shop sets its face like a flint 
against the advanced intelligence of the times by hand- 
icapping its best men. No wrong that capital has ever 
inflicted upon labor has been so cruel and struck so 
vital a blow at the best !aboring men, as the closed- 
shop has done and is doing.’ 


These unfair, unsportsmanlike and un-American 
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instruments of industrial warfare, the closed-shop, the 
lockout, monopoly used for oppression, trade restraint 
used to artificially enhance prices, the strike fomented 
and brought on for the purpose, and with the intent of 
paralyzing or impairing the business in which it is in- 
stigated are, all alike, bad enough, even as regards the 
two immediate parties to the controversy. If the in- 
jury and loss directly traceable to them were confined 
to those two parties, then there might be some justifi- 
cation for the elaim that those things are private affairs, 
with which law and government have no right to in- 
terfere. The proposition is of doubtful soundness 
even there; but when those instruments of force and 
oppression are used in such connections or in such in- 
dustries that the public interests and the public needs 
are affected, then surely all claim that it is “none of 
the government’s business” ceases to have any point. 
The use of those instruments almost invariably results 
in the use of violence, breach of the peace, waste of 
money and property, suffering and distress to large 
bodies of citizens, physical injury and death. When 
they are employed upon a large scale, they invariably 
cause or threaten mob violence, bloodshed and general 
disaster. 

To say that under such circumstances there is no 
power or legal right in the government or in the public 
generally to protect itself, is to confess utter impotence 
and to foreshadow its certain overthrow. On the other 
hand, to assert that the government has powers in- 
herent in itself to save itself from destruction under 
such circumstances, is to assert only the elementary 
proposition that our governmental institutions, and our 
system of law, contemplate and provide for their own 
preservation in the face of any and all dangers. For 
this purpose 

The Appropriate and Adequate Arm of the Law 
Is That Which Is Designated the 


Police Power 


Perhaps the difficulty in defining the police power 
has arisen from the attempt to deduce the definition 
from a wilderness of separate instances. Its applica- 
tions are as many and as varied as are the vital inter- 
ests in the life of a nation. It is no wonder then that 
its appearance is many-sided. Nevertheless, its char- 
acter is simple and easily understood. It is the in- 
herent power in government to preserve itself*®. All 
government and all law presupposes it. It works not 
only on the instant emergeney, but also works and 
finds its best province in anticipatory regulation,—the 
proposition being that it is better to prevent than to 
cure. Gradually but surely this conception of the police 
power has emerged from much study and from much 
experience. Its character has been discovered and re- 
discovered from time to time, and the words of those 
who have occasion to look into its essential nature, are 
interesting and instructive: 

As soon as any part of a person’s conduct affects 
prejudicially the interests of others, society has juris- 
diction over it.” 

And the way in which society takes jurisdiction is 
through the police power. 

It (the state) exercises its compulsory powers for 
the prevention and anticipation of wrong by narrow- 
ing common-law rights through conventional restraints 
and positive regulations which are not confined to the 
prohibition of wrongful acts. It is this latter kind of 
state control which constitutes the essence of the police 

Lakeview v. Rosehill Cemetery Company, 70 
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power. The maxim of this power is that every in- 
dividual must submit to such restraints in the exercise 
of his liberty or of his rights of property, as may be 
required to remove or reduce the danger of the abuse 
of these rights on the part of those who are unskillful, 
careless, or unscrupulous.” 

We have passed far beyond the conception of the 
police power which limited its operation to cases of 
instant urgency, and of present threatened calamity. 
It has been seen that its higher office is to provide in 
advance for likely occasions upon which the public in- 
terest may be jeopardized, and thus save the time, the 
money, the property, the suffering which ensues where 
there has been no preparedness. 

Thus it is that the statute creating the Kansas In- 
dustrial Court brings itself well within this branch of 
the police power. It would be too absurd to say that 
a specific statute like the Adamson law is constitutional 
because it is a valid exercise of the police power in 
the great emergency existing at the time of its pas- 
sage, but that a statute passed with features so com- 
prehensive and provisions so wisely framed, as to 
provide for all of such cases which might arise, is un- 
constitutional. The argument would only be made by 
those who are afraid of logical conclusions, or too sel- 
fish to admit their applicability to their own case. 

Common sense as to the comprehensiveness of the 
police power is no different from the judicial expres- 
sion of it: 

It extends to the protection of the lives, limbs, 
health, comfort and quiet of all property within the 
state. .. And persons and property are subject 
to all kinds of restraints and burdens in order to 
secure the general comfort, health and prosperity of 
the state.” 

The police power is the fundamental and per- 
vasive law of the land. How can it be denied? It is 
the foundation and the safeguard of all legal institu- 
tions. 

The mind need only be brought back to the fun- 
damental truth necessary to the existence of liberty 
under law; namely: that all rights and duties are re- 
ciprocal; that the right of every individual and of 
every group of individuals is limited by the rights of 
other individuals and of groups of individuals. The 
boundary lines of individual liberty, if it is to be pre- 
served, are clear. They mark the point where each in- 
dividual right impinges upon the individual right of 
another. And so the sacred truth is forever crystallized 
in that which must be the commanding maxim of any 
democracy—“‘Sic utere tuo ut alienum non laedas.” 

You must so use your own as not to injure an- 
other’s. 

And the second commandment is like unto it: 
“Salus Populi Supreme Lex’—The salvation of the 
public is the supreme law. 

On these two commandments hang all the law 
and the government. 

Failure to recognize these supreme truths has been 
too often said to be the fault either of Capital on the 
one hand, or of Labor on the other. Neither assertion 
is correct. Those two parties directly concerned in 
industrial warfare have been very much at fault, have 
violated the rules of reason and of fair dealing, but 
let it be recognized once and for all. and never be for- 
gotten that 


The Chief Fault Is the Fault of the Public 
The public has a great duty to perform in this 


12. Prof. Ernst Freund. 
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matter, and particularly that portion of the public 
which consists of the members of the Bar. Whenever 
there are wrongs which exist, and those wrongs are 


such that they menace the strongholds of society, 


threaten the peace and safety of the public at large, 
and grow by the very things which they feed upon, 
becoming more and more strong because of. uninter- 
rupted freedom of operation, it is not only negligent 
and lax, it is unpatriotic and suicidal for the public to 
remain aloof and close its eyes, either through cow- 
ardice or laziness, to the threatened peril. Maudlin 
sentimentalists, haranguing theorists and ever-present 
apologists must be thrust aside and those who have the 
intelligence to perceive the evil, analyze the wrong, and 
the courage to apply the remedy, must exercise their 
prerogative and take the helm. All lovers of justice, 
social order, freedom and the rights of man will go 
to the bottom of the industrial evil and let it be known, 
in no mistakable terms, that industrial abuses cannot 
goon. The people of this country have received and 
overthrown intrenched evils in the past, as witness 
slavery in this country, and they can and will and must 
do it again. 

It is the moral obligation of all people, and it is 
the professional obligation of all lawyers to see that 
these industrial strifes are taken out of the realm of 
the streets which is no place for them, to the courts 
where they properly belong. 

No great advance in our legal institutions has ever 
been accomplished without the violent assertion of 
constitutional inhibitions on the part of those who con- 
sider their personal interests injured by the change; 
and the more pronounced the advance, the more pro- 
nounced has been the opposition on alleged constitu- 
tional grounds. 

The case of the legislation creating the Kansas 
Industrial Court is no exception to the rule. Both of 
the immediate parties to the industrial conflict having 
opposed the reform, they both likewise interposed 
every possible constitutional objection, and some which, 
upon their very face, were impossible. These objec- 
tions deserve and should receive our serious considera- 
tion so far as they may appear to be of substantial 
tenor. Those which are only colorable and which are 
only proposed as obstructive tactics, may be disre- 
garded. The latter may simply be a cloak for personal 
animosity, but the former are genuinely 


The Constitutional Questions Involved 


Briefly, as the limitations of time in an address 
necessarily require, these constitutional provisions, 
both state and national, involved in the structure of a 
tribunal such as the Kansas Industrial Court, may be 
taken up in the order of their importance and intimacy 
of bearing. We come at the outset to that which may 
be designated 

First: The commingling of judicial, legislative 
and executive functions. 

It is to be noted that there is no express prohibi- 
tion in the Kansas constitution against the interlapping 
in one governmental agency, of the three branches of 
power, but it has always been assumed, not only in the 
case of the Constitution of Kansas, but in the case of 
the constitutions of other states, and of the United 
States, that the three functions of government must 
be kept separate and distinct. Montesquieu early 
sounded the warning which has been sedulously ob- 
served ever since: 

There can be no liberty if the power of 
judging be not separated from the legislative ard 
executive powers 


It has always been assumed, and doubtless with 
wisdom, that the separation of the three functions is 
impliedly commanded. There is a significant pro- 
nouncement, in one Kansas case, made in very vivid 
language: 

Despotism begins when the executive, legislative, 
and judicial departments of government cease to be 
independent of one another. and the tyrant exercises 
without check the powers of the three united 

An analysis of the Kansas Industrial Court Act 
discloses the great genius of its authors and draftsman 
in avoiding on the one hand the Scylla of impotency 
to accomplish desired results, and, on the other hand, 
the Charybdis of vesting the Court with such powers 
as to violate fundamental constitutional restrictions. 
The Court, to be sure, is vested with ample power to 
investigate conditions, both of capital and of labor, to 
secure a fair return on capital and proper compensa- 
tion to labor and to make findings and orders with 
reference to these and other vital matters, which orders 
in the language of the Act, must always be “fair, rea- 
sonable and just.”” But, in so doing, it is to be observed 
that it is only carrying out standards set, and instruc- 
tions given by the legislature, whose agency it is. The 
legislature has laid down the principles, and has 
marked out the ground, and has set the tests, the Court 
having been left, within that ground and subject to 
those tests, the power to consider all the various and 
ever-varying circumstances of industrial controversies, 
and apply them as occasion may require. It is obvious 
that it would be an impossible task, and not salutary 
to the public, nor to the parties concerned, for the leg- 
islature to wait until a particular strife had arisen and 
then to attempt to determine complicated and contro- 
verted facts, under the stress and the speed necessary 
for the determination of a controversy, and pass a 
statute in each individual instance adequate to the par- 
ticular emergency. The other alternative is the one 
which was adopted, namely: to have available at all 
times an adequate tribunal investigating in advance, 
reaching conclusions prior to the crisis, forefending 
against calamity, and working always within the con- 
fines of the legislative pronouncement and as the legis- 
lature’s aid. 

This is not a delegation by the legislature of its 
power in a constitutional sense. On the contrary, the 
assignment by the legislature to a board or agency of 
authority to cope with details which the legislature 
necessarily would find too burdensome and too com- 
plicated for speedy comprehension, has been continu- 
ously and constantly upheld. In this aspect the Court 
is simply a commission which both the Kansas Supreme 
Court and the Supreme Court of the United States 
have pronounced to be valid and constitutional, the 
pronouncement being that “such a commission is merely 
an administrative board created by the state for carry- 
ing into effect the will of the state as expressed by its 
legislature.””** 

Such a Board, Commission, or Court does, and in 
the nature of things must, exercise a certain discretion 
and power of judgment. But it only exercises discre- 
tion and judgment as an incident to the powers of ad- 
ministration granted to it. And, therefore, it does not 
exercise judicial functions in the constitutional sense. 
This principle and the distinction between a genuine 
judicial body and an administrative body with judicial 
incidents, were clearly and distinctly stated by Mr. 
Justice Porter of the Kansas Supreme Court: 

It is not every act which requires the exercise of 


judgment and discretion which can be said to be 
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judicial. Where judgment or discretion is exercised, 
as a mere incident to a ministerial power, it has 
never been held to be the exercise of judicial power 
within the meaning of constitutions, which like ours, 
provide for the separation of the three departments 


of government.” 

Furthermore, while the Court of Industrial Rela- 
tions can issue summonses and subpoenas and compel 
the attendance of witnesses and the production of books 
and papers, nevertheless, it has no power to adjudge 
one, who refuses, to be in contempt of court and punish 
him. For such purpose, and also for the enforcement 
of its orders, the Court of Industrial Relations must 
have resort to the Supreme Court of the State for as- 
sistance. 

Thus it is clear that the Court of Industrial Rela- 
tions is not a judicial body in the constitutional sense, 
that it does not legislate in the constitutional sense, and 
that there is no unconstitutional intermingling of func- 
tions of government 

Again it may be said in answer to the attack made 
upon Section 12 of the Act, and the assertion that it 
enlarges the powers of the Supreme Court and gives it 
legislative authority, that it does no such thing; that a 
proper interpretation of Section 12 permits the Su- 
preme Court in case it is appealed to on the ground 
that an order made by the Court of Industrial Rela- 
tions is not fair, reasonable and just, only to review the 
evidence taken, consider additional evidence, if it deems 
it desirable, and then, if it finds that the order made 
was unfair, unreasonable or unjust, remit the matter 
to the Court of Industrial Relations for a reconsidera- 
tion and redetermination. 

Next in order of importance, and in vigor of as- 
sertion by those who have assailed the Industrial Court 
is 

Second: The question of the constitutional exer- 
cise of the police power. 

Elsewhere in this discourse this question has been 
treated. If further pronouncement of the Courts to 
show that the exercise of police power involved in the 
Court of Industrial Relations is proper and valid, there 
need only be adduced the word of the United States 
Supreme Court in its comprehensive statement of the 
breadth and depth of the police power : 

It may be said in a general way that the police 
power extends to all the great public needs. . . . t 
may be put forth in aid of what is sanctioned by 
usage or held by the prevailing morality or strong 
and preponderant opinion to be greatly and immedi- 
atelv necessary to the public welfare.” 

Certainly it is not a matter of theory, or even of 
express pronouncement by legislative act, but one of 
the plainest dictates of common sense and universal 
judgment, that the industries involving food, fuel, 
clothing, building materials and transportation, are 
affected with a public interest and are inseparably con- 
nected with the public welfare and that the police power 
finds its true and genuine office in the regulation of 
them, and of those engaged in them 

Those who would train upon the Court of In- 
dustrial Relations those heavy constitutional guns 
manufactured from the “impairment of contracts” and 
“due process” clauses, forget what the obligations in- 
volved in contracts may be, and what due process may 
require. The United States Supreme Court has given 
the answer to them, and has spiked those guns: 

Freedom of contract is a qualified and not an ab- 
solute right. There is no absolute freedom to act as 
one wills, or to contract as one chooses. 
Liberty implies the absence of arbitrary restraint, 








not immunity from reasonable regulations and prohibi- 
tions imposed in the interest of the community ;" 
And again: 

It is within the undoubted power of government 
to restrain some individuals from all contracts, as well 
as all individuals from some contracts.” 

Employers assail the Act warmly and enthusiasti- 
cally because 

Third: Of the alleged unconstitutionality of Sec- 
tion 15. This section provides in substance that it shall 
be unlawful for any person to discharge or discriminate 
against an employee because of his giving testimony 
before, or complaining to the Court of Industrial Rela- 
tions touching a controversy dealt with by the Act. 
This, it is claimed, clearly impairs the obligation of the 
contract, and destroys the freedom of agreement; but 
once it be assumed, as it must be, that the Act is a valid 
exercise of the police power, then the provisions of 
Section 15 are seen to be not only valid, but indispens- 
able to effectuate the very purpose for which the police 
power is here exercised. Unless employees were pro- 
tected in giving testimony, the main and most reliable 
source of information necessary to set the machinery 
of the Court in motion would be entirely lost. Free- 
dom of contract is always limited by the public in- 
terest, and the subject-matters involved in the Indus- 
trial Court Act are all affected with a public interest, 
not only by the express provision of the Act itself, but 
by the very nature of the industries which are dealt 
with. 

Employees, on the other hand, assail the act on the 
ground that by Section 17 it imposes 

Fourth: Involuntary servitude, on the ground 
that this section provides that in the vital industries 
covered by the Act, it shall be unlawful for any em- 
ployee or other person wilfully to strike or picket “for 
the purpose of hindering, delaying, interfering with or 
suspending the operation of those industries.” At this 
point the fulminations of labor over the Act reach their 
climax. Their assertion is that the right to strike is a 
natural right ; that it is the only effective weapon which 
labor has to induce, if not to force, fair treatment, and 
that if deprived of it, labor will be the defenceless vic- 
tim of industrial slavery. If the prohibition contained 
in the Act were against quitting work, instead of 
against wilful striking for the purpose of interfering 
with the operation of essential industries, then the argu- 
ments of labor would be sound; but not only is there 
no prohibition against quitting work, but the right to 
quit is expressly retained to the laborer, and his right 
to refuse to work thoroughly safeguarded. The thing 
which he is forbidden to do is to conspire with his 
fellow-laborers to quit in a body for the purpose of 
preventing the further operation, temporarily at least, 
of an industry upon which the health or life of the 
public depends. Where the line of demarcation lies is 
at the point where by concerted action, with the intent 
to strangle the operation of the industry. the public 
interest is jeopardized or injured. Up to that line, the 
laborer may quit, either singly, or with his associates, 
if other individuals are moved to the same course at the 
same time. The thing forbidden is such collective 
action in a preconcérted movement as is made wilfully, 
and with the purpose of choking the flow of the neces- 
saries of life. The argument of labor against this Sec- 
tion 17 considers one portion of the section, and ignores 
the other portions; that portion, for example, which 
provides : “that nothing in this Act shall be construed as 
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restricting the right of an individual employee engaged 
in the operation of any such industry to quit 
his employment at any time.” 

It also ignores the provision of the law which with 
great particularity preserves the right of every person 
“to make his own choice of employment and to make 
and carry out fair, just and reasonable contracts and 
agreements.” 

3ut what is of vastly greater significance is that 
the argument of labor against Section 17 ignores the 
very purpose, yes, and it may now be said, the very 
effect of the statute itself, because by the provisions and 
the machinery of the statute, the laborer maintains to 
the utmost his liberty of contract, and his liberty to 
work or quit as he pleases and secures for himself al! 
the benefits which might be gained by a strike, and even 
more, without the necessity of striking, and in passing 
it may be said without the great suffering and loss to 
him involved in his every strike. That is the very thing 
which the statute accomplishes, and it is short-sighted 
and narrow-minded not to appreciate the beneficence of 
the statute in the very particular that it obviates the 
necessity of the strike and furnishes a remedy to labor 
much more adequate, cheap and easy. 

The legal validity of equity proceedings by in- 
junction to restrain proceedings by strike under certain 
circumstances, is no longer open to question. The 
validity of statutes designed to meet emergencies under 
such circumstances is firmly established by the decision 
in Wilson v. New on the Adamson Law. If, therefore, 
these things may be dealt with piece-meal, they may be 
dealt with by a general rule and a comprehensive, effec- 
tive piece of machinery, where the whole field is under 
view, and where the rights of all parties may be ade- 
quately adjusted at one and the same time. 

“Involuntary servitude” in its constitutional sense 
could never be so thoroughly distorted as to destroy the 
beneficent fabric of the Industrial Court. 

Fifth: Section 9 of the Act does not impair the 
obligation of contracts of employment, even though it 
were, as union labor officials assert, to put an end to 
the “closed shop.” 

It only applies to “any such contract or agreement, 
hereafter entered into,” and, therefore, it becomes an 
implied term, and a condition of any such contract. 
The language of Justice McKenna in the case of Wil- 
son v. New has a peculiar applicability to this question, 
and has sufficient scope to cover not only interstate 
commerce of which he was speaking, but also intra- 
state industry and commerce, such as those dealt with 
in the Industrial Court Act: 

When one enters into interstate commerce, one 
enters into a service in which the public has an*in- 
terest, and subjects oneself to its behests. And this 
is no limitation of liberty; it is the consequence of 
liberty exercised, the obligation of his undertaking, 
and constrains no more than any contract constrains. 
The obligation of a contract is the law under which 
it is made, and submission to regulation is the condi- 
tion which attaches to one who enters into or accepts 
employment in a business in which the public has an 
interest. 

Sixth: Other constitutional objections may be 
grouped. , 

It has been contended that Section 23 which pr 
vides that the order of the Court of Industrial Re!» 
tions fixing a minimum wage is to be deemed prima 
facie as reasonable and just and which minimum wage 
takes effect as of the time the investigation by the court 
began, and not when the order is made, is unconstitu- 
tional as destroying freedom of contract; again it is 


contended that Section 20 is unconstitutional as author- 
izing socialism in certain circumstances; and again it 
is contended that the Act unnecessarily and unr 

ably burdens interstate commerce. These and other 
points of constitutional objection have been advanced 
by the opponents of the measure, until refinement of 
argument has well nigh reached the vanishing point. 

No stronger advocate of the maintenance of con- 
stitutional principles and the preservation of constitu- 
tional limitations in all their integrity could be found 
that I am, and I would earnestly insist upon the appli- 
cation of every legitimate constitutional test to any 
piece of legislation; but there comes a point when 
alleged constitutional objections become so hypercriti- 
cal, frivolous, specious and hair-splitting as to justify 
their dismissal for defectiveness and inapplicability 
apparent upon their face. 

Either the Kansas Industrial Court Act is con- 
stitutional, or there is no power in government to save 
itself from destruction. There may be features which 
by possibility could be improved, and of what statute 
might not the same thing be said? But, on the whole, 
it is a marvelously great contribution to the law of our 
time, and additional monument to the enterprise and 
initiative of the people of Kansas who have ever been 
in the forefront of salutary movements, and of reforms 
for the benefit of our people, and may well be and 
should be the pioneer in the institution of similar courts 
throughout the United States, bringing a new era of 
peace and prosperity to the nation and to the separate 
commonwealths composing it, putting an end to waste, 
misery, suffering, and loss of health, and of life, which 
have been incident to industrial strifes, and showing the 
way to a new and beneficient development of our com- 
mon law as a necessary concomitant to the development 
of our modern social and economic conditions. 

Let acknowledgment and praise, for courage and 
genius, to those who conceived and drafted the act, to 
those who have enforced it, and who have been and 
are its friends, be given full, and unreservedly. It is 
their due. Assaults upon it will but reveal its virtues 
and its enforcement will continuously make for it new 
and ardent friends. 

The idea is sound, legally and economically, and 
will not die. 

The Vicissitudes of Politics, Even the Repeal of 
the Statute, Have No Power to Prevent the Onward 
March of the idea. 

Principalities and powers, political majorities and 
strong influences may retard, but they cannot perma- 
nently hamper or destroy a principle sound in its very 
nature. In the world-old struggle between “principali- 
ties” on the one hand, and “principles” on the other, 
“principles” have always won. The only way to 
destroy or dispose of an idea, the only way to tear it 
out and throw it down, is to show the falsity and the 
viciousness of it, if it be false and vicious, and then 
substitute something better in its place. You cannot 
destroy an idea by killing off the people who entertain 
it. You cannot kill a thought by killing the thinker. 
The thought will go right on living and be taken up 
and carried forward and reinvested with structures 
and institutions by others, so long as the thought or 
idea continues to exist. And if it be sound, it will 
always continue to exist, in spite of everything. You 
may send those who entertain the idea to the block or 
the hangman’s noose. Neither the axe nor the guil- 
lotine, nor the stocks will put an end to it, nor perma- 
nently delay its onward march. You might kill off 
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all the people who entertain the idea, but it would still 
spring up again so long as the idea itself has not been 
proven to be false. 

The idea embodied in the Industrial Court Act is 
sound and true and indispensable for the solution of 
modern industrial problems, and neither the repeal of 
the Act, nor the antagonistic machinations of those who 
would kill off its adherents, politically or physically, 
can ever prevail against it. It is in serene and perfect 
confidence that we rest back upon the fundamental 
soundness of the ideas embodied in this Act, well 
knowing that in the end, it will possess its friends and 
foes alike, with its preeminent beneficence, and become 
the watchword and slogan of our national prosperity 
and our national life. 


Conclusion 


There are two great forces fighting against each 
other in America, just as there have always been every- 
where in the history of the world; the force of a nar- 
row self-interest and the force of the Brotherhood of 
Man. They are the forces which are contending in 
the industrial world today as never before. Neither 
side has yet seen the perfectly clear truth that even the 
self-interest of each of the contending parties is bound 
up in the principle which is supposed to be antagonistic. 
but is not,—I mean the principle of the Brotherhood 
of Man. 

Like web and woof all destinies, are woven fast, 

All linked together like the keys of an organ vast. 

Tear one thread and the web ye mar. 

Break but one of a thousand keys and the paining 
jar through all shall run. 


So far, it has been the law of the jungle against 
the law of humanity and the law of God, and until the 
light is seen and the identity of the interests of both 
contending parties is appreciated, and it is understood 
that no individual or group of individuals secures its 


greatest happiness and well-being except through the 
happiness and well-being of the whole body, there 
must, of course, be interposed between the disputants, 
the restraining and regulatory arm of the law. 

It is important and appropriate that America 
should set the standard. Because if America fails to 
make good, the whole world goes down in chaos. No 
longer is Washington simply the capital of the nation 
—it is the capital of the world, and here must be set 
in motion the forces which shall encircle the world 
in a bond of peace and mutual good fellowship. 

In the far East, twenty centuries ago, arose the 
star which lighted the world with its message of peace 
and good will toward men. 

t is to the west, yea, even to this western hemis- 
phere of America, that the world now looks for the 
consummation of this idea and the magnifying of the 
light of that star; and here must the prophecy be 
realized. 

“Men look to the East for the rising things, for 
the light of a dawning sun, 

But they look to the West, the Crimson West, 
for the things that are done. 

For out of the East they have always come, the 
cradles that saw the birth 

Of all the heart-warm hopes of men, of all the 
hopes of earth. , 

There in the East arose the Christ, and there in 
the East they dreamed. 

The truest dream, the bracest dream that 
prophet has ever dreamed. 

And into the waiting West they came with the 
dream-child of the East, 

To find the hopes they hoped of old a hundred- 
fold increased. 

For there in the East they dreamed the dreams, 
of the things they hoped to do, 

But here in the West, the crimson West, the 
dreams of the East come true.” 
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Comment on Recent Decisions of Courts of Last Resort on Ethical Propriety of a Lawyer 
Appearing as Witness in Case in Which He Is Acting as Counsel 





DVERTING again to Canon 19 of the Code of 
A Ethics, “Appearance of a Lawyer as a Witness 

for his Client,” we note that since this matter 
was discussed in the January, 1922, issue of the 
JourNAL, two or three decisions of courts of last 
resort bearing on the question involved have been 
handed down. 

In Connecticut’ it appears that an attorney 
charged with the trial of a case, although knowing that 
he would be a necessary and important witness, con- 
tinued to act as counsel and sole counsel for the plain- 
tiffs. He “secured” from defendant’s counsel a stipu- 
lation that his written statement might be admitted in 
evidence, and that the right of cross-examining him 
should be waived. Subsequently the statement was 
offered and admitted in evidence. 

Apparently there was no effort on the part of the 
defendant’s counsel to withdraw the stipulation; and 


1 Nan s et al vs. Harrison, 117 Atl..808. (Decided July, 1922.) 


he does not appear to have interposed any objection 
either in the lower court or the Supreme Court of 
Errors of Connecticut to its use. 

Notwithstanding the testimony of his attorney, 
the plaintiff seems to have been non-suited. Upon 
this state of the record the court observes “defendant’s 
counsel should not have made this stipulation and the 
trial court should not have permitted” the attorney 
“to act as counsel and witness in the case. The 
course taken was in violation of Section 21 of the 
code of professional ethics (Connecticut) which pro- 
vides . . . (here follows the provision of the Con- 
necticut code which is identical with Canon 19). Our 
rule has always been that counsel may not act in the 
dual capacity of counsel and witness (citing a case). 
The rule is a wholesome one and essential in the main- 
tenance of our professional standard. Counsel must 
conform to it in letter and in spirit and the trial courts 
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should see that they do.” The foregoing case is cited 
with approval in another decision of the same court.’ 

Again in December last the Supreme Court af 
Illinois* as to an instance where an attorney who had 
acted for a party throughout the litigation caused him- 
self to be sworn as a witness, and testified in her behalf, 
says: 

7: the attorney for appelle¢ caused him- 
self to be sworn as a witness and testified on behalf of 
appellee. He does not contradict the testimony of ap- 
pellant in any material matters, and if he did, we would 
not give much weight to his testimony. We have re- 
peatedly said that when an attorney assumes the doubl 
burden of representing his client and furnishing evidence 
to insure success in the litigation little weight is to be 
given to his testimony. 


The courts here seem to have missed the point 
Canon 19 seeks to safeguard not against the spectacle 
of an attorney appearing as a witness in any case he 
is trying, but against the temptation of an attorney, 
in his zeal for his client’s interest, to color his state- 
ments. It does not absolutely preclude him from testi- 
fying. The courts must know that in hundreds of in- 
stances an attorney testifies as a witness in a case he 
is trying; identifies a promissory note; states the pro- 
fessional service rendered by him in a foreclosure 
proceeding ; makes proof of some formal demand, or 
other clearly undisputed and indisputable matter. It 
is common practice for attorneys to compute interest, 
merely as a matter of convenience to court, counsel 
and jury, and to state what it is; although even this 
“very convenient” practice has been adversely criti- 
cized by a court of review. (26 Ill. 76.) 

Thus to hold, as does the Connecticut court, that 
as a matter of professional ethics an attorney who 
knows the facts may not state them in writing, where 
the attorney on the other side also admits that they 
are the facts and that he does not care to cross- 
examine, seems little short of preposterous. Instead 
of furthering the administration of justice, as Canon 
19 contemplates, a fixed habit of reprimanding attor- 
neys who testify to undisputed facts in cases they are 
conducting is likely to cause no little inconvenience 
and might result in considerable unnecessary expense 
to litigants. Is there any tradition in the profession 
precluding, for instance, an attorney’s stating what he 
has himself done in a foreclosure case he is conduct- 
ing, as a basis for fixing his fees? Whether all he did 
was necessary or not—or whether the work was prop- 
erly done or not—would be another question; and as 
to this, if controverted, some other attorney should 
properly be called upon to give an opinion. But it is 
improbable that if there were any valid professional 
objection to an attorney's testifying to services he has 
himself rendered, the practice could have gone on for 
years without protest or complaint. 

As permitted by Canon 19, attorneys trying cases 
should still be allowed, as to “forma!” matters, to make 
necessary formal proof without retiring from the case 
and putting clients to the necessity of retaining some 
one else to conduct it: and as we suggest in the 
January, 1922, issue of the JouRNAL, we believe a fair 
interpretation of the word “formal” as used in the 
canon under discussion may be said to include “un- 
ceatroverted” facts; e.g. facts which the attorney on 
the other side is willing, as in the Connecticut case, to 


2. Ropkins vs. Frascatore, 118 Atl. 129 
8. Wiederhold vs. Wiederhold, 305 Ill. 429 


stipulate may be stated in writing by his opponent; 
especially if he is so well assured of his opponent's 
integrity and truthfulness that he does not care to 
cross-examine. It seems to amount in substance only 
to an ordinary stipulation as to the facts 

If, however, the courts are going to persist in 
censuring attorneys whenever the record shows that 
an attorney has testified even to a formal or undis- 
puted fact in a case he is trying, then this should be 
more generally understood by the profession. The 
traditions of his profession are the heritage of the 
practicing lawyer and may be safely left to his “in- 
formed conscience” ; and it is only as to the standards 
which lawyers have set up for themselves that the 
court should require conformity. If therefore we are 
correct in supposing that a lawyer may still testify in 
a case he is conducting, provided that he conforms 
to Canon 19, may we not urge the courts before r¢ 
buking him to determine whether he has really vio 
lated Canon 19; and not reprimand him on the gen 
eral principle that they do not relish the spectacle of a 
lawyer’s thus testifying, irrespective of whether the 
matter is undisputed or not. But if as to this we are 
in error, then Canon 19 should be restated, and made 
to read: “Under no circumstances may an attorney 
testify in behalf of a client whose case he is conducting 
in court.” 

RusseLL WHITMAN 


In Memoriam 

ARCHIBALD MCNicHots Stevenson, of the Colo- 
rado Bar, died at Denver, November 27, 1922. Mr. 
Stevenson was born in Rothesay, Scotland, February 
17, 1858. When he was but a year old, his parents 
emigrated to America and settled in Wisconsin, where 
he was educated in the Public Schools. 

He passed the Wisconsin Bar Examination at the 
age of twenty, and being too young for admission, he 
came west and was admitted in Nebraska, where he 
practiced for a time at Grand Island and Sidney. 

He came to Colorado in 1879, and, after a few 
years’ practice in mining camps, was elected to the 
State Senate from a mountain district. At the end of 
his term he settled in Denver, where he became Gen- 
eral Attorney for the Street Car System, a position 
he held for many years. 

He became a member of the American Bar As- 
sociation in 1895, and was a member of the Local 
Council for many years. He was Chairman of the 
Local Committee on Arrangements, having charge of 
the meeting of the American Bar Association in 
Denver, August 21-23, 1901. 

He was Republican National Committeeman from 
Colorado from 1900 to 1908, and was a delegate to 
many Republican Conventions. 

Of gigantic size, with flowing curly locks, he was 
a prominent figure in every body of which he was a 
part. 

He achieved the apex of political distinction in 
1912, when he practically had charge of the campaign 
which resulted in the re-nomination of Taft. 

His impressive presence, great intellect and sharp 
wit, made him a power, equally in the forum, upon 
a trial, or at the Bar of an Appellate Court. 

Mr. Stevenson’s funeral took place in Denver, 
December 1. All the Courts adjourned for the oc- 
casion, and the Bench and Bar attended in a body. 
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Connecticut Associ 


nois—Nebraska Opposes Judge Commenting on Evidence 


ition Recommends Legislation—Proposed Bill for Statutory Revision in Illi 





Increase of Judicial Sal 


aries Recommended in Nevada—North Carolina Annual Meeting Date Set 


CONNECTICUT 
State Association Recommends Legislation 
Prohibiting Issue of No-Par-Value Stock 

The State Bar Association held its annual meet 
ing at Bridgeport on January 5 \mong the recom- 
mendations vas one for legislation prohibit 
ing the issue of without par value, and another 
for an number of Court 
ludges from eleven to thirteen. 

Another 
the new practice bor 


made 
stocl 
increase in the Superior 


iscussed 


subject d was the changes in 
‘1k superceding the one pub- 
lished in 1908, by Judge John W. Banks of the Su- 
perior court. Thomas W. Swan, Dean of the Yale 
Law School recommended that two years’ college 
work be essential for all applicants tor admission 
tothe bar. Judge William H. Boardman of the city 
court of Bridgeport, recommended that judges of 
city courts be appointed by the governor. 
Eighty-two members have been added to the 
association during the last year. Last year’s off- 
cers, who were re-elected yesterday, were: Judge 
William H. Boardman, ot Bridgeport, president; 
Lucius F. Robinson, of Hartford, vice-president, 
and James E. Wheeler, secretary and treasurer. 


ILLINOIS 
Suggestions as to Bill Dealing With 
Statutory Revision 

A memorandum on statutory revision in Illinois, 
by Walter F. Dodd, chairman of the State Bar Asso- 
ciation’s committee on classification of statutes, is pub- 
lished in the last Quarterly Bulletin of the state organ- 
ization. It points out that there has been no official 
revision of the statutes since 1874, and emphasizes the 
need of such action. At the same time it declares that 
the work cannot be accomplished in the brief period 
between legislative sessions. The memorandum then 
comments on the details of the draft of a proposed bill 
ion, which is published in con- 


providing for such revis 
nection with it: 


The bill submitted herewith adopts the plan of having 


a commission of three for the purpose of statutory re- 
vision. One of the members of this commission is made 
the administrative officer of the commission with a 


the other members. It is assumed 


salary twice as great as 
devote the greater part of his time 


that the chairman will 


to the work and that the other commissioners will be 
steadily available in an advisory capacity. It is thought 
best not to require that the chairman give all of his time 
to the work of statut revision, because a more com- 
petent man can readily be obtained without such a re- 
quirement. The New York commission created in 1904 
for the consolidation of the statutes was made up of 


ithout compensation but who were 
authorized to employ others for the actual doing of the 
detailed work. It has been thought best in Illinois that 
the commission itself should be charged directly with 
the revision, but that tail of the work should fall 
primarily upon the chairman. : 
The Supreme ( is the body which should appoint 
such a commission, and there is thought to be no con- 
stitutional objection to vesting this power in the Supreme 
Court. Such power has been vested in and exercised -by 
the courts of several states. Statutory revisors in Vir- 


members who served v 
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ginia were recently appointed by the governor from a list 
prepared by the highest state court, and in Nebraska 
revisors were appointed by the governor, with the advice 
of the Supreme Court. Action of the court in the appoint- 
ment of a revisor of statutes has been expressly sustained 
in Wisconsin. (In re appointment of Revisor, 141 Wis. 
592). 
The annual meetings of the Federations of Local 
Bar Associations in the several Supreme Judicial Dis- 
tricts were held according to schedule and were largely 
attended. Every program included a speaker to pre- 
sent the views of the Association of American Law 
Schools on admission to the bar, as advocated by the 
Washington conference of the American Bar Asso- 
ciation, held last February, and endorsed by the Com- 
mittee on Admission to the Bar of this Association. 
In several cases the Federation passed a resolution, 
going on record in favor of the recommendation. : 


NEBRASKA 
Association at Annual Meeting Makes Num- 
erous Recommendations for Legislative 


Action—Opposes Giving Judge Power 
to Comment on Evidence 


The Twenty-Third Annual Meeting of the Ne- 
braska State Bar Association was held at Omaha 
December 29th and 30th, last. It was one of the most 
successful meetings the Association ever held, the at- 
tendance at all the sessions being unusually large and 
the interest of the members being unusually keen. 
The principal features were the annual president’s 
address by Judge George F. Corcoran of York, Ne- 
braska ; the address of Senator F. Dumont Smith of 
Hutchinson, Kansas, upon “The Kansas Industrial 
Court”; and the address of former Governor Frank 
O. Lowden of Illinois, “Is the Constitution Out- 
worn ?” 

The Association made a number of recommenda- 
tions for legislative action. It proposed an act fixing 
certain qualifications for judges of the Supreme Court 
and of the district courts; another making it the duty 
of judges to report in writing to the Legislative Refer- 
ence Bureau all defects in existing laws coming to 
their notice, with recommendations for needed change ; 
another increasing the maximum penalty for unlawful 
assembly and riot to one year in the penitentiary ; an- 
other making one who aids or abets or procures an- 
other to commit an offense liable to prosecution as a 
principal ; another authorizing the district court in par- 
tition proceedings to direct a sale of the real estate at 
the time the order confirming the shares is entered, pro- 
vided it is alleged and the court on hearing finds it im- 
practicable to make partition in kind; another making 
it discretionary with the district court, whenever 
the panel of grand or petit juries is incomplete, to 
order filling of same by drawing from the regular 
list or to direct the sheriff or his deputy or other 
officer to fill it. 

Further recommendations for legislation are that 
the district judges be given discretion to suspend execu- 
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tion of sentences of persons convicted of crime and to 
admit them ta bail pending proceedings in the Su- 
preme Court ; that two or more persons jointly charged 
with an offense be tried together, unless, for godd 
cause shown, the trial judge shall grant separate trials ; 
that the indeterminate sentence law be repealed; that 
an appropriation of $500 per annum be made for 
traveling expenses of three commissioners to be ap- 
pointed by the Governor to represent Nebraska at the 
Conference of Commissioners on Uniform State 
Laws; that suitable measures be devised to secure the 
application of the merit system to the making of ap- 
pointments and the administration of the civil service 
of the state. , 

The Committee on Judiciary submitted for the 
consideration of the Association the question whether 
the district judge should be vested with the power to 
comment to the jury upon the evidence. The answer 
was “no.” Another question was whether a special 
committee of three should be appointed to devise some 
method to prevent or minimize the “prevalent practice 
of perjury,” and to this the Association agreed. 

The twenty-third annual dinner was held the eve- 
ning of December 30th. Responses were made by Gov- 
ernor Lowden, by Supreme Court Justice E. E. Good 
of Wahoo, Nebraska, Judge P. J. Barron of Scotts- 
bluff, Nebraska, and Judge John N. Dryden of Kear- 
ney, Nebraska. Hon. Charles H. Sloan of Geneva, 
Nebraska, presided. 

Judge Edward P. Holmes of Lincoln was elected 
president. The new vice-presidents are L. H. Cheney, 
Stockville; N. T. Gadd, Broken Bow, and L. H. 
Laughlin, Beatrice. Anan Raymond of Omaha was 
re-elected secretary and Virgil J. Baggard, also of 
Omaha, is the new treasurer. Judge E. E. Good, of 
Wahoo, was elected to membership in the legislative 
council of the association. 


NEVADA 
Increase of Judicial Salaries Recommended— 
Committee to Urge Legislative Action. 


The annual meeting of the Nevada Bar Associa- 
tion was held at Reno, Nevada, on January Sth and 
6th, 1923. The president and two vice-presidents being 
absent, the meeting was called to order by B. F. Curler, 
ex-president, and presided over by George S. Brown. 

A committee of five was appointed to draft an 
amendment to the section of the statute on procedure 
in motion for new trial and appeal, the commitice to 
be responsible for its presentation and passage by the 
legislature. 

On motion of Hugh H. Brown, a committee was 
appointed to consider a Uniform Aeronautics Act, 
Uniform Declaratory Judgment Act, Uniform Fidu- 
ciaries Act, and Uniform Illegitimacy Act. 

Mr. Albert Ayres, Chairman of Committee on 
Biographies, presented a report on Sidney Courtney 
Foster, Robert Guilliam Withers, Sylvester Spelman 
Downer and Edwin Emmett Caine, deceased mem- 
bers of the bar. 

By motion $100 was donated to the Students’ 
Loan Fund of the University of Nevada. 

A motion was unanimously adopted recommend- 
ing Hon. Hugh H. Brown for appointment to any 
vacancy occurring on the United States Supreme Court 
bench, a copy of the resolution to be prepared and 
sent to President Harding. 

A resolution was adopted that the association rec- 
ommend to the legislature that the salaries of the 


Justice of the Supreme Court be increased to $7,500 
per annum, and the salaries of the District Judges of 
Reno District be increased to $6,000 per annum. 

Officers were elected as follows: President, Sar- 
dis Summerfield, Reno; Ist vice-president, Harley 
Harmon,’ Las Vegas; 2nd vice president, H. R. Cooke, 
Reno; secretary, Anna M. Warren, Reno; treasurer, 
E. L. Williams, Reno. 


NEW YORK 
Committee of County Lawyers’ Association 
Answers Questions of Ethics 


The Committee on Professional Ethics of the 
New York County Lawyers’ Association has issued 
the following answers to questions: 


Question No. 215.—In an action for goods sold and 
delivered, the defendant acknowledged receipt of some 
of them, but denied the receipt of the remainder. In an 
action for the whole amount a verdict was rendered for 
the acknowledged amount, and judgment therefor was 
paid and satisfied of record. The evidence upon which 
the verdict was rendered in the reduced amount tended 
to show that missing goods were stolen by an employee 
of plaintiff, employed to deliver them to defendant. 

The defendant’s lawyer who conducted the defense 
now discovers that the testimony which implicated the 
employee was false, and that all of the goods were de- 
livered to and received by the defendant. Meanwhile the 
accused employee has been discharged from his position 
and has been indicted for larceny of the missing goods. 
His client, with knowledge of the facts, refuses to make 
any amends, though counseled by the lawyer to do so. 

In the opinion of the Committee what may and should 
the lawyer properly do to rectify the injury resulting from 
the testimony now discovered by him to have been false? 

Answer.—The Committee does not understand from 
the question that the knowledge of the attorney was com- 
municated to him by his client as a privileged communica- 
tion; it would, if such were the case, require a more de- 
tailed examination of the facts be fore giving its answer. 
But assuming, as it does, that no such privilege exists in 
the present case, it is of the opinion that the attorney, 
having tried and failed to get his client to forego the bene- 
fit derived from the false testimony, should himself dis- 
close its falsity to those who were injured by its results, 
to the end that they may take such steps as they may be 
advised for the protection of their interests. 

Question No. 216.—In the opinion of the Commit- 
tee, which is the proper course for an attorney, who 
has appeared for a defendant in an action, when his 
client disappears, and all of the attorney's efforts to 
communicate with his client prove futile, the attorney 
has no means of procuring any compensation, nor any 
knowledge for adequate preparation of the defense, 
and the plaintiff's attorney insists upon pressing the 
issues for trial? 

Answer: Assuming, as it does, that the attorney 
has made reasonable effort to communicate with his 
client, the Committee is of the opinion that, unless for 
some reason known to the attorney such course is not 
advisable, he should make effort to secure a post- 
ponement until his client can be properly protected, 
and, failing therein, he should not permit the trial to 
proceed without stating the situation and requesting 
the Court to make such disposition of the case as may 
properly protect the client’s rights; but whether the 
lawyer, on the refusal of a postponement of the trial, 
should, in order to prevent as far as possible injustice 
to his client, then participate in, the trial would depend 
upon the circumstances of the particular case to be 
determined by the judgment of the lawyer. The Com- 
mittee is not of the opinion that the failure of the 
lawyer’s compensation should deter him from taking 
the steps above indicated. 


NORTH CAROLINA 


Annual Meeting in 1923 to Be Held at 
Blowing Rock 





The executive committee of the North Caro- 
lina Bar Association, meeting in Raleigh Januarv 
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25, chose the Mayview Manor, Blowing Rock, as 
the place for holding the 25th annual convention. 
July 5, 6 and 7, 1923, are the dates agreed upon. 
Chairman E. S. Parker, President L. R. Varser and 
Secretary H. M. London were appointed to prepare 
a program and make the necessary arrangements. 

President Varser, who is also a member of the 
State Senate, has introduced a bill in the present 
General Assembly to increase the number of judi- 
cial districts from twenty to twenty-seven. If this 


bill becomes a law it is hoped that the congested 


court dockets in a large number of counties °* 


throughout the State will be greatly relieved. 
H. M. Lonpon. Sec. 


OHIO 
Question of Mode of Choosing Judiciary Sub- 
ject of Address—Changes in State Law 
Suggested 

Charles J. Pretzman of the Franklin County 
Bar Association, Friday morning, delivered the ad- 
dress of welcome to the Ohio State Bar Association 
at its Mid-Winter Meeting, held January 26th and 
27th, in Columbus. 

President George B. Harris of Cleveland, in his 
address, launched the campaign against the system 
of choosing the Judiciary in Ohio. He proposed 
legislation which he said would result in a great 
improvement. He would have the state law 
amended to permit state, district and local bar as- 
sociations to nominate one candidate for each judi- 
cial office. He would have the Legislature pass a 
law to the effect that when a judge of the Supreme 
Court, or Court of Appeals has served an elective 
term of six vears he shall, if re-elected serve twelve 
years. In his opinion, the correct practice would 
be the appointment of all judges to hold office during 
life or good behavior, but such a method seems to 
be impossible under present conditions. 

The conference of delegates to discuss the judi- 
cial elections came next on the program. It was 
attended by delegates not only from local bar asso- 
ciations, but also from other state bars. Harry S. 
Strozier, Secretary, and Roy M. Moore of Macon, 
were sent by the Georgia State Bar Association. 
Pennsylvania was represented by Paul H. Guinther 
of Greensburg, and Edmund F. Trabue of Louis- 
ville was sent by Kentucky. J. M. Goodneg and G. 
Schommaker represented Wisconsin and Michigan 
respectively. Mr. Trabue spoke emphatically on 
election of judges, emphasizing that judges should 
have an independent tenure, no matter how selected 
or elected. Sentiment among the local bar associa- 
tion delegates strongly favored a change in our 
present system. Only two counties expressed satis- 
faction with the present system. 

Part of the Friday afternoon session was in 
the hands of the Judicial Section, with Chairman 
C. T. Marshall, presiding. At this time, George H. 
Clark delivered an address on the “Relation of the 
Bar to the Bench.” His talk was built around the 
lawyer’s oath when admitted to the bar, emphasiz- 
ing the need of a greater knowledge of the Federal 
and State Constitutions among attorneys today. 
The topic of the address of Judge Edward T. Dixon 
was “The Relation of the Bench to the Bar.” He 
urged that the Bench be more courteous and 
patient, especially toward the young lawyer. 

Dr. Nicholas Murray Butler, in his address on 
“Law and Lawlessness” declared that disregard 


of law, disobedience to law and contempt for law 
have greatly increased in this country. The turn- 
ing point, the time when this country started on 
the path to its present condition was in 1890, stated 
Dr. Butler. He discussed the Fourteenth, Fifteenth 
and Eighteenth Amendment as factors contribut- 
ing to the present state of affairs. Dr. Butler’s 
address aroused a great deal of comment. 

By a margin of four votes the proposal to in- 
troduce a bill in the present General Assembly for 
statutory organization of the Ohio bar was defeated 
at the closing session of the Mid-winter Meeting. 
The vote came at the end of a heated debate. Two 
proposed amendments to the constitution of the 
association were voted on and passed at this meet- 
ing. One provided for a Prosecutor’s Section, com- 
posed of prosecuting attorneys who are members 
of the association. The other provided that the 
President, subject to the approval and confirma- 
tion of the Executive Committee, shall appoint the 
Committee on Legislaion and the Committee on 
Judicial Administration and Legal Reform, and that 
the secretary of the association shall be ex-officio 
secregary of all standing committees. It also pro- 
vided that the Appellate Judicial Districts be the 
basis of committees rather than the old Common 
Pleas Judicial Districts. 

The Association of Prosecuting Attorneys held 
their annual meeting in conjunction with the Mid- 
Winter Meeting. Edward C. Stanton of Cuyahoga 
County was elected president. Other officers elected 
are: Charles S. Bell, Hamilton County, Vice-Pres- 
ident; John R. King, Franklin County, Secretary ; 
A. W. Doyle, Summit County, Treasurer. 


VERMONT 
Action on Improved Standards for 
Admission to Bar 

The Bar Association of Vermont, at its recent 
annual meeting, took action respecting the im- 
proved standards of educational qualifications for 
admission to the Bar. After considering with care, 
during a two days’ session, this whole subject, and 
after listening to specially prepared addresses, and 
open discussions, which viewed the matter from all 
angles, particularly from the standpoint of our 
Vermont conditions, the Association refused, by a 
narrow margin of three votes, to adopt a resolution, 
at this time, that a college education, or its equiv- 
alent, should be required as a pre-requisite for ad- 
mission to our Bar. But the Association did there- 
upon unanimously vote to advise every young man 
who intends to become a lawyer in this State that 
he obtain an education of at least two years at 
college and at least two years in a law school. 

The Association unanimously voted that the 
President should appoint a special committee whose 
general duties should be to assist young men in 
their training to become lawyers, and to obtain an 
education in college and in law school, and to act 
as trustees to receive any funds coming to the 
Association for this purpose. 

And, finally, the Association voted that the 
Supreme Court be requested to promulgate a new 
rule requiring the Bar Examiners to make diligent 
inquiry as to the moral character of each applicant 
for admission to the Bar, both when he registers as 
such and when he takes his examination, and report 
their findings to the Court. 

Geo. M. Hogan, Sec. 
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WYOMING 


Compact Between Western States Regarding 
Colorado River Subject of Address 


The Association was called to order promptly at 
ten o'clock A. M. on January 11th, and during the 
two days’ session there were about eighty members 
present. 

Hon. R. N. Matson, retiring President, delivered 
a most excellent address entitled “Present Day Condi- 
tions in America.”” Acting Dean Shepherd of the 
Wyoming, University Law School delivered an ex- 
cellent paper on “Expert Testimony,” which was 
well received. During the session he also gave a 
short talk as to success and prospects of the law 
schooi. 

One of the events of the session was the deliver- 
ing of an address by Hon. N. E. Corthell of Laramie, 
on “The Colorado River.” In view of the fact that 
the compact recently negotiated between seven Western 
States was to be presented to the Legislature for con- 
sideration and ratification, the House very kindly took 
a recess and invited the Association into the House 
Chamber, where the address was delivered. The Asso- 
ciation, at the conclusion of the address, returned to 
the Supreme Court Room, where the meeting was he'd, 
and gave Mr. Frank Emerson, the State Engineer, a 
chance to explain his views of the compact. 

A great deal of time was taken up by the session 
discussing proposed legislation. These proposals were 
all confined to matters of interest to lawyers as such, 
and did not attempt to dip into matters of general 
legislation. 

On Thursday evening a banquet was held at the 
Plains Hotel at which time there were sixty-eight 
members present. A very entertaining program was 
had. The next meeting place has not yet been chosen, 
but will probably be somewhere in the central part of 
the state. 

Crype M. Warts, Sec’y 


BRIEF NOTES 


County Attorneys’ Association Organized in 
Kentucky—Far Eastern Bar Association 
Elects Officers—Arkansas Sheriffs 
Want Bonus for Captures 
of Stills 


The Kentucky Commonwealth’s Attorneys’ 
Association elected the following officers at their 
meeting December 28: Emmett P uryear, Danville, 
president; Maury Kemper, Lexington, first vice- 
president; H. B. Kinsolving, Shelbyville, second 
vice-president ; John J. Howe, Carrollton, secretary- 
treasurer; Hubert Meredith, Greeneville, executive 
committeeman. The same day the County Attor- 
neys’ Association of Kentucky was organized and 
will hold a joint session each year with the Com- 
monweaith’s Attorneys. The new is os soggy 
elected D. W. Doggett, Owingsville, president ; 

C. Mulloy, Kuttawa, first vice-president; C. E 
Morgan, Elizabethtow n, secretary-treasurer. 

The Probate Judges’ Association of Missouri 
held its annual meeting at Columbia, beginning 
January 8. 

The American Far Eastern Bar Association, at 
its annual meeting, held in Shanghai in December, 
elected the following officers: Sterling Fessenden, 


president; Roland S. Haskell, vice-president south 
Simang, vice-presi- 


of the Yangtsze; Theodore E. 
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dent north of the Yangtsze; Judge James Ross, 
vice-president for the Philippines; I. J. Schuhl, 
secretary. 

Incoming and outgoing Supreme and Appellate 
Court Judges were guests of honor at a dinner 
given by the San Francisco Bar Association, Janu- 
ary 16. 

Phil S. Bradford was recently installed as 
president of the Franklin County (Ohio) Bar As- 
sociation. 

At the recent meeting of the Bar 

Northeastern Colorado, held in Sterling in De 
cember, Attorney John R. Coen spoke on “The 
Trial of Jesus from the Lawyer’s Standpoint,” and 
at the annual banquet L. L. Ward Bannister, of 
Denver, spoke on “Colorado and the Colorado 
River” 

At a special called meeting of the Oklahoma 
County Bar Association, Oklahoma City, opposition 
was made to the issuance of certificates by the Su- 
preme Court to persons not regularly qualified to 
practice law in Oklahoma. 

W. E. Gee was elected President of the Amar 
illo (Tex.) Bar Association at the recent annual 
meeting. 

The Tulare County (Calif.) Bar 
has elected E, O. Larkins as president. 

The Seattle Bar Association recently recom 
mended an increase of the salaries of Superior Court 
judges from $5,000 to $7,500 a year. 

The Kenton County (Kentucky) Bar Associa- 
tion has submitted a proposal to place a memorial 
to the late John G. Carlisle on High School grounds 
in the city of Covington. 

J. Rasmussen, of Grand Forks, is the new 
president of the Polk County (Minn.) Bar Associa- 
tion. 

A committee of the Bar Association of the 
Ninth District of Minnesota, has been appointed to 
urge the legislature to create a new judicial dis 
trict to deal with court congestion. 

The Jackson County (Minn.) Bar Association 
is the name of a recently formed organization. 

The annual convention of the Illinois States’ 
Attorney’s Association was held at Peoria, on Dec. 
27. Will Colvin, chairman of the State Division of 
Pardons and Paroles, asked the close co-operation 
of State’s Attorneys in handling such applications 

The Arkansas Sheriffs’ Association, at its an- 
nual convention held in Little Rock on Dec. 28, 
recommended that the Legislature authorize a 
bonus of $25, in addition to regular fees to sheriffs 
and their deputies, for the capture of stills and 
the conviction of moonshiners. 

Justices of the Supreme Court of North Dakota 
and Judge Coffey, of Jamestown, were guests of honor 
at the annual banquet of the Burleigh County Bar As- 
sociation, at Bismarck, North Dakota. 

Twelve leading lawyers appointed by the Tarrant 
County (Tex. ) Bar Association, after a two months’ 
investigation, have fully exonerated Federal Judge 
James C. Wilson of charges that he was easy on boot- 
leggers and otherwise encouraged them in their opera- 
tions. The investigation was demanded by the friends 
of Judge Wilson. 

The Winnebago County (Ill.) Bar Association 
has recently been active in petitioning the Illinois Su- 
preme Court to revoke the license of a Rockford at- 
torney alleged to have been guilty of unprofessional 
conduct. 
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